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Letters 


Providing Medical 
Care for the Elderly 

Professor’s Smith’s article, “The 
Elderly and Patient Dumping” (Oc- 
tober), reflects a critical omission: 
Who pays for this exercise in “fair- 
ness” and “respect”—and how do 
they pay? Near as I can tell from his 
article, Professor Smith would im- 
pose this obligation on the indi- 
vidual physician and hospital, who 
would be denied medical licenses 
unless they agree to allow “moral 
and ethical” obligations to take pri- 
ority over “consumerist” proclivities. 

Would Professor Smith extend 
this obligation to grocery stores? 
After all, the elderly must eat. How 
about clothing stores? Surely decent 
raiment is something that our re- 
spect for the elderly should make 
“controlling.” Maybe even university 
education, although that probably 
gets to the category of “luxury“ 
which a profitmaking organization 
can deny. 

If physicians and hospitals are 
required to bear this cost, they will 
have to increase the cost to other 
patients to make up the shortfall. If 
the professor has been paying atten- 
tion for the last 20 years, he has 
probably noticed that has happened: 
It is called Medicare, and it has so 
distorted the cost of medical care in 


this country that it has priced that 
care out of the reach of many lower 
and middle income patients who 
were formerly able to afford it (or 
who received it from physicians who 
could afford to provide it at less than 
market rates). 

The problem as Professor Smith 
sees it lies with allowing health care 
providers to operate from the profit 
motive. Is that really the answer: 
socialized medicine? The American 
public has looked at that option over 
the years—and has found nothing 
in the experience of England, or the 
Soviet Union, or even Canada—to 
persuade them of its superiority. 

Not a simple prolem, but not 
solved by exhorting us to make “the 
ethic of fairness” the determinant 
for how we provide medical care to 
our citizens, or how we license our 
doctors. 

Barry AUGENBRAUN 
St. Petersburg 

Professor Smith inadequately 
quotes the statutory and regulatory 
status of EMTALA and utilizes out- 
dated statistics. Professor Smith 
suggests that EMTALA has been in- 
effective on preventing patient 
dumping and that “judicial enforce- 
ment is waning.” To support his po- 
sition, he cited the alleged number 


Oath of Admission to the Florida Bar 


be had. 
“| do solemnly swear: 


Florida; 


the land; 


artifice or false statement of fact or law; 


knowledge and approval; 


charged; 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the 
lawyer is sworn on admission to obey and for the willful violation to which disbarment may 


“| will support the Constitution of the United States and the Constitution of the State of 
“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to me to be 


unjust, nor any defense except such as | believe to be honestly debatable under the law of 


“| will employ for the purpose of maintaining the causes confided to me such means only as 
are consistent with truth and honor, and will never seek to mislead the judge or jury by any 


“| will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with their 


“| will abstain from all offensive personality and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which | am 


“| will never reject, from any consideration personal to myself, the cause of the defenseless 
or oppressed, or delay anyone’s cause for lucre or malice. So help me God.” 
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of fines between 1986-1992, quoting 
a 1993 article from the Chicago Sun- 
Times. On the contrary, as of June 
1997, there were over 60 investiga- 
tions throughout the country that 
resulted in imposed penalties upon 
hospitals and physicians. Anyone 
can request a copy of any settlement 
agreement entered into with the 
Department of Health and Human 
Services regarding an EMTALA vio- 
lation by submitting a Freedom of 
Information Act request to the de- 
partment. 

From my experience representing 
emergency department physicians 
throughout the country regarding 
EMTALA claims, I suspect that as 
of 1999, the number of investiga- 
tions and fines has grown exponen- 
tially. Because of the increased 
number of investigations, the de- 
partment issued a new State Opera- 
tions Manual in May 1998 to assist 
state and contracted investigators in 
investigating alleged violations. 

More troubling is Professor 
Smith’s apparent lack of mention of 
the EMTALA interpretive regula- 
tions and case law. First, he claimed 
that Congress revoked the power to 
suspend a hospital’s Medicare con- 
tract. On the contrary, this penalty 
is still available pursuant to 42 CFR 
489.24 and 1003.105. 

The definitions of EMTALA are 
more specifically defined within the 
Code of Federal Regulations and the 
Federal Register commencing at 59 
FR 32086. The definitions have also 


been reviewed in volume by appel- 
late courts throughout the country 
as well as more recently by the U.S. 
Supreme Court. Moreover, with re- 
gard to whether the patient must 
come to the emergency department 
for the act to apply, please refer to 
Lopez-Soto v. Hawayek, No. 98-1594, 
1999 WL 188283 (1st Cir. Apr. 9, 
1999), in which EMTALA was applied 
to all patients in the hospital. 

I respect Professor Smith’s opin- 
ion as to how he believes EMTALA 
has impacted the elderly. However, 
from my experience, EMTALA is 
actively investigated by the govern- 
ment and sanctions are increasing 
in number. Further, most physi- 
cians and hospital administrators 
will likely provide reasonable argu- 
ments that EMTALA is not under 
utilized but rather over utilized and 
is being used as a weapon beyond 
its intended purpose. 

Marc P. Ganz 
Coral Gables 


Paying for Air Pollution 
Kevin B. Covington’s article, “Fed- 
eral Appellate Court Revives the 
Nondelegation Doctrine in Environ- 
mental Case” (October), reviewed 
the recent decision of the D.C. Cir- 
cuit in American Trucking Associa- 
tions v. EPA, which rejected the 
EPA’s proposed rule on ozone. In 
American Trucking, the court found 
that the EPA had not properly ar- 
ticulated its rationale for limiting 
ozone pollution and remanded the 


Yes, Honegger, the world has come to an end, 
but we will continue to practice law. 
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case back to the agency. The case 
turned on a very draconian applica- 
tion of the nondelegation doctrine, 
and for this reason, environmental 
lawyers should follow the case 
closely. While the opinion is prob- 
ably an anomaly, it could be a har- 
binger of things to come. The “ad- 
ministrative reform” movement, 
and the renewed concern for the 
nondelegation doctrine, is, after all, 
a not too disguised attempt to ham- 
string environmental agencies. 

At any rate, I found the analysis 
fairly balanced until the author 
reached the end of his article where 
he supports giving Congress the re- 
sponsibility of regulating air pollu- 
tion. He supports this statement cit- 
ing the “financial burden to be 
imposed on the national economy to 
comply with EPA’s new eight-hour 
ozone standard,” which he notes has 
been estimated to be approximately 
$9.6 billion per year. 

What the writer fails to mention 
is that the cost to industry is a trifle 
when compared to the overriding 
benefits to public health and when 
balanced against the significant 
savings in avoidable medical ex- 
penses. EPA’s cost-benefit analysis 
for the rule suggests that stricter 
regulation of ozone could save our 
nation $120 billion per year in 
health costs. The agency has esti- 
mated that the revised rule “would 
result in 20,000 fewer premature 
deaths from air pollution, 250,000 
fewer cases of aggravated asthma, 
250,000 fewer incidents of acute 
childhood respiratory problems, 
60,000 fewer cases of bronchitis, 
9,000 fewer hospital administra- 
tions, and 1.5 million fewer cases of 
significant breathing problems.” 27 
BNA Env. Rep. 1571 (November 29, 
1996). 

As one whose family members 
suffer the debilitating effects of 
asthma, bronchitis, and emphy- 
sema, and who used to enjoy the 
clear blue skies of south Florida be- 
fore much of it became 
nonattainment for ozone, I believe 
the benefits to the public of the rule 
clearly outweigh the costs to Mr. 
Covington’s clients. Moreover, giv- 
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Protecting Our Most Precious Resource 


ara was 13 when she was 

raped by her stepfather, be- 

came pregnant and gave 

birth to a son. Her first ap- 
pearance in Dade’s circuit court was 
in the dependency division, where 
she came as an abused child seeking 
the court’s protection and a guard- 
ian ad litem. Her second appearance 
was as a witness in her stepfather’s 
criminal trial. She later appeared in 
the court’s juvenile division, when 
she was appointed a lawyer for the 
termination of her parental rights so 
the child could be adopted. The court 
appointed another guardian ad litem 
for the infant. 

In another Dade case, two children 
saw their father murder their mother. 
They appeared first in dependency 
court with a guardian ad litem, then 
in criminal court as witnesses, and 
finally in family court, when relatives 
sought to adopt them. They also were 
represented in probate court to settle 
their mother’s estate. 

These cases are extraordinary, 
but illustrate that children appear 
in every division of our courts every 
day, sometimes with representation, 
and sometimes without. Gone are 
the times when kids came to court 
only when they had been caught 
stealing a bicycle, or as subjects of 
a custody battle. 

The American Bar Association 
recognized this several years ago 
with a resolution calling on state 
and local bars to examine how our 
justice system treats children. The 
ABA’s Standing Committee on the 
Unmet Legal Needs of Children 
found states increasingly focused on 
improvements to the juvenile justice 
system and the dependency system, 
but saw a need to look at how all 
areas of the system treated children. 


To date, no state 
has taken a com- 
prehensive look 
at children’s le- 
gal needs in all 
of our court divi- 
sions. 
That is pre- 
cisely the charge 
I have given The 
Florida Bar Commission on the Le- 
gal Needs of Children: to look at the 
whole system, discern what we are 
doing right and where we need to 
be doing more, and, where appropri- 
ate, to make recommendations for 
change. Some of you may recall that 
we undertook a similar study 10 
years ago, under the leadership of 
then-President Steve Zack, which 
made numerous recommendations, 
many of which have been adopted 
by the legislature and the courts. 
As Florida lawyers we already 
have much to be proud of in this area. 
Child advocates—many of them law- 
yers—are moving our state in the 
right direction. In recent years we 
have seen the creation of the Depart- 
ment of Juvenile Justice and the re- 
organization of the Department of 
Children and Families, both in re- 
sponse to legal needs of children. We 
have seen substantive amendments 
to the dependency statute and the 
Rules of Juvenile Procedure, with the 
legislatively prescribed goal of hav- 
ing a permanent plan for children 
adjudicated dependent in place 
within one year of the child entering 
the system. We have seen the cre- 
ation of the Dependency Court Im- 
provement Project, and the annual 
Dependency Summit. We have seen 
lawyers and judges organizing and 
serving on local Children’s Services 
Councils in our communities. We 
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have seen the Florida Bar Founda- 
tion prioritize programs serving the 
legal needs of children, granting 
more than $600,000 to those pro- 
grams last year, and set to grant 
another $550,000 this month. And 
the Supreme Court’s Family Court 
Steering Committee is charged with 
the responsibility of designing a uni- 
fied, family-friendly court. The list 
goes on. 

But we know that unaddressed 
needs remain. Florida’s under-18 
population rose 33 percent in 15 
years. Abuse and neglect reports 
rose by 300 percent nationally dur- 
ing the same time period—to more 
than 3 million each year. 

The goal of the commission is to 
identify the unmet legal needs of 
children in Florida and to propose 
solutions for those unmet needs. 
The members of the commission will 
consider children’s needs when they 
appear as parties, witnesses and 
defendants in cases. They will con- 
sider their rights to ownership of 
assets in civil and probate cases and 
their rights under the Marchman 
and Baker acts, as well as the confi- 
dentiality rules in juvenile court. 
The commission will also consider 
recommending the creation of a 
children’s code to incorporate all 
laws relating to juveniles. 

If children are indeed our most 
prized possession, our most precious 
resource, then we must do more. Our 
deeds must match our rhetoric. As 
those who labor in the law, we are 
uniquely qualified to craft new ways 
to meet these challenges. 

With the new commission we are 
bringing together a group of very 
talented, very dedicated profession- 
als. Judge Sandy Karlan has agreed 

Continued on page 57 
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Executive Directions 


Lawyers Helping Lawyers: A Message of Hope 


ooking only at the cover of 
this issue, you may begin to 
question what our Editorial 
Board was thinking when 
it approved a special issue on attor- 
ney impairment. Do we want to end 
the millennium on a down note, fo- 
cusing on members of our profession 
who face personal crises only tangen- 
tially related to the practice of law? 

As you read the articles that fol- 
low, however, I hope and believe you 
will agree with the board’s logic in 
delving into this difficult topic. 

First, the board decided, issues of 
addiction, depression, and alcohol- 
ism affect us all; rare is the family 
that has not been touched by these 
problems. 

Second, these problems have a 
very real impact on us as a profes- 
sion. Research by the American Bar 
Association and our own disciplin- 
ary staff has shown that more than 
half of the grievances filed against 
attorneys have addiction or some 
other form of mental disorder as a 
significant contributing factor. That 
translates into not only a substan- 
tial investment of your annual fees 
being spent in ameliorating these 
consumer complaints, but also re- 
flects on all practicing lawyers who 
daily labor in the face of headlines 
recounting lawyers’ misappropria- 
tion of client funds, abandoned prac- 
tices, and the many other troubles 
besetting impaired attorneys. 

And, finally, the board found, in 
the case of our state, this is a story 
with an optimistic, if not happy, 
ending: We have been engaging this 
problem for over 15 years, with a 
great deal of success in many in- 
stances. Our efforts have been cop- 
ied by other states, and lauded by 
the ABA—most recently with an 


award to Chief 
Justice Major 
B. Harding for 
his ongoing 
support of 
Florida Law- 
Assis- 
tance, Inc., as 
noted in this 
issue. 

What started out as a small band 
of attorneys successful in their 
battle with alcoholism coming to the 
Board of Governors with a request 
to fund a toll-free hotline that at- 
torneys with alcohol problems could 
call for confidential advice has 
grown to a fully staffed service pre- 
pared to aid and advise the court, 
the Bar, and the Board of Bar Ex- 
aminers on drug, alcohol, and de- 
pressive disorder issues. Where once 
we who are charged with protecting 
the public against impaired lawyers 
or candidates for Bar admission had 
nowhere to turn, we now have ex- 
perts in the area, as well as an ever- 
expanding group of volunteer law- 
yers who have conquered their 
problems and are prepared to assist 
others in engaging their problems 
and turning their lives around. 

Our monetary investment in this 
program is minuscule. Not only are 
we saving countless thousands in 
prosecution costs, but we are pro- 
tecting the public against potential 
harm by correcting potential prob- 
lems before they grow to the level of 
disciplinary offenses. Add to that the 
incalculable benefits to affected law- 
yers’ spouses, children, partners, 
and communities, and I believe you 
readily can see the Board of Gover- 
nors was correct in supporting this 
program, and the Editorial Board 
was correct in deeming it worthy of 
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showcasing in this special issue, 
with the hope that more of our mem- 
bers who may face the downward 
spiral of addiction and depression 
will be convinced to seek help. 

The documented results are 
heartening. Florida Lawyers Assis- 
tance has helped more than 2,000 
attorneys since its inception, and 
presently has more than 200 law- 
yers under contract at the direction 
of the Supreme Court or Board of 
Bar Examiners. 

There are too many lawyers who 
have donated their time to this 
program’s success to name them all 
here. Those in the vanguard of this 
selfless movement include the late 
Justice James C. Adkins, Jr., past 
Board of Governors member Harry 
Goodheart, the late Judge Mike 
Hanrahan, FLA directors Charlie 
Hagan, Michael Cohen, and the late 
Bill Kilby, to name but a few. In- 
strumental in pulling this issue to- 
gether were Steve Hooper, Mary 
Wakeman and Joe Murphy, again 
to name only a few. Hundreds of 
lawyers serve as recovery-network 
resources in their communities to 
help lawyers in need. Each deserves 
our thanks. 

I hope after you spend time with 
this issue you will come to share my 
view that contained in these pages 
is a great message of hope for those 
in our profession suffering from 
these disorders. 

That, I feel, is a fitting note upon 
which to open our next millennium. 


JOHN F. HARKNESS, JR. 


P.S.: So long, Giff. We'll miss you. 
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THE DISEASE OF ADDICTION 


AND 


OTHER MENTAL ILLNESSES 


‘Understanding the complex nature of the disease of addiction 
is critical to an attorney, member of the judiciary, or members 
of government who protect our citizens.’ 


Addiction appears volun- 
tary, spiteful, pathetic, frightening. 
The behavior that it causes sur- 
rounds its victims with violence, 
degradation, guilt, anger, hopeless- 
ness and death. Until the advent of 
technology that permitted the study 
of the internal mechanisms of brain 
cells and neurological tracks, the 
disease of addiction had been called 
sinful, possession by the devil, a 
character weakness, a symptom of 
serious psychiatric disorders, or the 
result of stupidity. 

The devastating effects of intoxi- 
cation were recorded by Moses in 
ancient times, yet the difference be- 
tween episodic intoxication and the 
chronic debilitating nature of addic- 
tion was not recognized until the 
17th century. Unfortunately, as we 
prepare to enter into the 21st cen- 
tury, the attitudes of the 18th and 
19th centuries persist. The myths of 
history have hindered the proper 
management of the disorders of ad- 
diction and remain an emotional is- 
sue to this day. 

As with most mental disorders, 
even intelligent and educated people 
are taken aback by the associated 
violence. They are often confused by 
the paradox of rigid control of the 
affected person to protect society 
while simultaneously providing care 
and protection to the victims who 
have the disease. To protect society 
and control the disease, the physi- 
cian and the lawyer must be a team 


by Roger A. Goetz, M.D. 


to provide leadership and guidance 
to society. Understanding the com- 
plex nature of the diseases of addic- 
tion is critical to an attorney, mem- 
ber of the judiciary, or members of 
government who protect our citi- 
zens. 

The intense governmental and re- 
search efforts exerted during the 
epidemic of substance abuse and 
addiction during the last half of the 
20th century have led to clarifica- 
tion of the differences between in- 
termittent intoxication and the dis- 
ease of addiction. According to 
studies by the National Institutes 
of Health, addiction is a multi-fac- 
torial biogenetic disorder that af- 
fects approximately 14 percent of 
the United States population. It is 
as involuntary as other medical con- 
ditions. 

The addition of certain chemicals 
(i.e., alcohol, narcotics) to the genetic 
substructure permits the activation 
of the illness of addiction. As in 
many illnesses with a genetic sub- 
strate, such as diabetes, some forms 
of heart disease and arteriosclero- 
sis, the genetic potential to develop 
the disease is enhanced by adding 
chemicals. Examples of this phe- 
nomena include giving fatty sub- 
stances to the susceptible heart pa- 
tient and altering dietary intake of 
carbohydrates in Type II diabetics. 
Since little can be done to alter the 
potential for addiction in people who 
have the genetic structure, it is im- 
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portant to identify high-risk popu- 
lations. Individuals who drink ex- 
cessively to the point of intoxication 
and still function are different from 
many who drink less and are seen 
daily on the street corners. Their ad- 
diction totally interferes with their 
ability to survive successfully in so- 
ciety. By the time society identifies 
the individuals with the genetic po- 
tential, though, it is often too late 
to alter the course of their lives. 
For many years medical and le- 
gal efforts focused on types of drugs 
and the differences between various 
drugs, such as alcohol, cocaine, tran- 
quilizers, or other sedatives. It is 
now known that addiction is not 
drug-specific. Alcoholism is drug ad- 
diction. The cocaine addict has the 
same disease, requires the same 
treatment, and requires the same 
abstinence as the alcoholic. A basic 
tenet of recovery is total abstinence 
from all mood-altering substances. 
An understanding of the nature 
of addiction requires an understand- 
ing of neurotransmitters and related 
interactions in the human brain 
stem. Although an article of this na- 
ture is not intended to be scientifi- 
cally detailed, it is necessary to un- 
derstand the primitive nature of the 
disorder and to have an understand- 
ing of the phenomena of denial. 
Mood-altering substances affect 
the cerebral cortex (intellect), cer- 
ebellum (balance), frontal lobe (emo- 
tion), and mid-brain (instincts) in all 


: 
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humans. In those with potential for 
addiction, however, far more hap- 
pens within the brain. Those devia- 
tions result in addiction. 

In laymen’s terms, the brain is a 
structure which reacts to internally 
produced chemicals. These chemi- 
cals, called neurotransmitters, are 
the mediators of the instincts for 
survival, reproduction, and inter- 
preting the external environment 
through impulses from sensory or- 
gans. These chemicals produce the 
familiar “fight or flight” response, 
panic, sexual arousal, or hunger, 
and interact to produce mood, in- 
cluding depression, and elation. The 
addition of “addicting” chemicals 
into the human brain mimics or al- 
ters these normal chemical pro- 
cesses in specific areas of the brain. 

In the case of substance abuse and 
addiction, the removal of external 
chemicals through abstinence, after 
detoxification, is essential in treat- 
ment and recovery. In the disease 
of addiction, after exposure to exter- 
nal chemicals, the complex pro- 
cesses are permanently distorted 
and thus the return to normal drink- 
ing, drug use, or other chemical use 
is impossible. All drugs and chemi- 
cals used in addicted individuals 
must be thoroughly supervised by 
some healthcare worker who knows 
the biochemical interactions in- 
volved. 

Denial is the hallmark symptom 
of addiction. As one can see, the nor- 
mal chemical responses in the brain 
are synchronous with external cir- 
cumstances. The sight or sensing of 
an approaching train at high speed 
produces fright and ultimately 
flight, hopefully. If the internal 
chemical environment and the ex- 
ternal environment no longer corre- 
late, that is, for example, the brain 
is bathed in a sedative drug such as 
alcohol, it fails to identify the dan- 
ger of the approaching train and the 
entire organism reacts in denial of 
the impending danger and disrup- 
tion. Since denial is an internally 
mediated chemical reaction, it is 
different from lying, and it is not a 
voluntary response. “Breaking” the 
denial by proper treatment is the 
keystone to the therapeutic process. 


The treatment of the 
chemically 
dependent 

professional is very 
successful. 
Treatment systems 
such as FLA have 
recovery rates 
which are 
phenomenal. 


It is as important as total abstinence 
from all mind-altering drugs in re- 
covery. A person in denial is honestly 
unaware of the etiology of the life’s 
problems. The belief that the prob- 
lem (substances) is really the solu- 
tion is astonishingly persistent. 

The treatment of the chemically 
dependent professional is very suc- 
cessful. All properly managed treat- 
ment systems, such as FLA, have 
recovery rates which are phenom- 
enally higher than those seen in the 
general population. The reported sta- 
tistical recovery rate is approxi- 
mately 80 percent, plus or minus one 
standard deviation of 10.4 percent. 

The treatment of the professional 
must proceed with an understand- 
ing of the highly emotionally 
charged, chemically induced primi- 
tive mid-brain responses that will 
be encountered in the process. This 
results in the helping professional 
often being the focus of anger, re- 
venge, deviant behavior, and vio- 
lence. This corresponds to the al- 
tered internal brain chemistry of the 
victim of addiction. 

Addiction and substance abuse 
problems are the most frequently 
referred to any organized statewide 
health program, usually accounting 
for between 60 percent and 70 per- 
cent of all referrals. The second most 
common referred condition is de- 
pression as either chronic, recurring 
depression, or bi-polar disorder. Al- 
though the circumstances resulting 
from addiction and abuse often pro- 
duce depression which disappears 
after detoxification, abstinence, and 
treatment, there are a significant 
number of cases in which depression 


exists independently of substance 
abuse or as a concurrent medical 
condition. 

As with substance abuse, depres- 
sion in its various forms including 
bi-polar disorder (formerly called 
manic-depressive syndrome), is a 
chemical phenomena. When modern 
anti-depressive drugs are used in 
conjunction with proper medical and 
psychological management, depres- 
sion is highly responsive to treat- 
ment. It is not a matter to be dealt 
with independently. Depression re- 
quires observation, medication, 
guidance, activities involved toward 
recovery and environmental 
adaptions. 

Self-destructive activities and 
changes in mood, just as changes in 
physical function, require evalua- 
tion by experienced professionals. 
There is little controversy over the 
successful treatment of mental ill- 
ness. The success rates in illnesses 
which commonly occur in attorneys 
and other professionals exceed re- 
covery rates associated with most 
chronic medical conditions. How- 
ever, inadequate treatment, non- 
traditional methods, and self-treat- 
ment are as fatal in mental illness 
as they are in diabetes, cancer, and 
heart disease. 

At a time when mental health care 
is being denied for financial reasons 
to many ill people and mental health 
treatment resources sacrificed, it is 
extremely important that lawyers 
and other professional workers re- 
ceive immediate, extensive care to 
preserve society's investment in their 
profession. Over the years, this task 
has been efficiently, economically 
and compassionately accomplished 
by Florida Lawyers Assistance, Inc. 
The judiciary, the Bar and individual 
attorneys who have struggled with 
this dilemma, are to be congratu- 
lated on their success. 


Dr. Roger A. Goetz was a certified 
addictionologist who until the time of his 
death in March 1998 acted as the direc- 
tor of the Florida Impaired Practitioners 
Program. In addition to his work with 
the PRN, Dr. Goetz sat on the Florida 
Lawyers Assistance board of directors 
from its inception in 1986 until the time 
of his death. 
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IMPAIRED ATTORNEYS 


AND THE 


ISCIPLINARY SYSTEM 


Roughly 15 percent of Florida Bar members will develop a 
problem with alcohol or drugs during their career. That 
translates to almost 10,000 lawyers at risk. 


One of the major problems 
facing society today is addiction.’ It 
is a problem that has permeated ev- 
ery level of society, including the le- 
gal profession. There are now an es- 
timated 64,800 members in good 
standing with The Florida Bar.” 
That number is staggering, but 
what is an even more sobering sta- 
tistic is the number of impaired 
lawyers in Florida today. It has 
been estimated by Florida Lawyers 
Assistance, Inc.’ that roughly 15 
percent of Florida Bar members 
will develop a problem with alco- 
hol or drugs at some time during 
their careers. That translates to 
almost 10,000 lawyers at risk of de- 
veloping an addictive illness. 

This article focuses on the attor- 
ney disciplinary system as set forth 
in the Rules Regulating The 
Florida Bar, and how the Bar and 
Supreme Court deal with attorneys 
who have breached those rules as 
a result of addiction. Additionally, 
this article looks at the most judi- 
cious approaches to handling attor- 
ney disciplinary matters where ad- 
diction is involved, and how to 
make the best use of the resources 
available through FLA in defending 
those actions. This article also will 
undertake a comparison between at- 


by Richard B. Marx 


torney discipline and discipline in the 
medical profession, as it relates to 
addiction. 

It is worthy to note that many law- 
yers who handle disciplinary actions 


also practice criminal defense. While 
a background in this area may be 
helpful in the average disciplinary 
case, it can sometimes be a hindrance 
when the matter involves addiction. 
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Criminal defense lawyers must try 
cases and advocate strenuously on 
behalf of their clients. This approach 
can work against their client’s best 
interest when it comes to disciplin- 
ary cases. In the defense of disci- 
plinary cases, especially involving 
addiction, over-reliance on the ad- 
vocacy system may be the greatest 
obstacle to obtaining a good result. 
A review of disciplinary records 
indicates that a large percentage of 
the cases filed by the Bar have fac- 
tual support and require some mea- 
sure of discipline. It is this type of 
case that demands prompt resolu- 
tion instead of protracted litigation. 
In such matters, the wise lawyer 
should «cknowledge the Bar’s ba- 
sis for filing the complaint and re- 
alize that the client’s best interest 
is served by negotiating the least 
damaging sanction possible. As an 
example, where the facts clearly es- 
tablish a violation for which sus- 
pension is warranted, the lawyer 
should strive to obtain a suspen- 
sion of 90 days or fewer, after which 
reinstatement is automatic. A sus- 
pension of more than 90 days creates 
an entirely different scenario, requir- 
ing a petition for reinstatement and 
a hearing before a referee to demon- 
strate rehabilitation. A 91-day sus- 
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pension can actually extend the pe- 
riod by several months due to delays 
inherent in the reinstatement pro- 
cess. 


Addiction and the Attorney 
There are two broad and opposing 
views of addiction. The first is that 
addiction is a moral failing which 
should act as a bar to admission to 
the legal profession. This view sees 
the addicted attorney as a high risk 
to the profession. Its proponents are 
skeptical about addiction being a 
true disease. believe that treatment 
is futile, and feel that recovery is not 
a stable condition.* An alternative 
view is held by professionals in the 
addiction treatment field and by 
many lawyers and judges who have 
witnessed recovery from addiction. 
This view stresses the need for un- 
derstanding the nature of addictive 
illness, especially the features of 
compulsivity and denial.® Elsewhere 
in this issue Dr. Roger Goetz elo- 
quently explains these points. 
Fortunately, for almost 20 years 
the Florida Supreme Court has sub- 
scribed to the latter view and has 
looked favorably on a lawyer’s efforts 
at rehabilitation. In 1987, a lawyer 
received a three-year suspension 
rather than disbarment for felony 
convictions for injecting cocaine into 
two young women.° The court found 
that the women participated volun- 
tarily and that the lawyer’s conduct 
was caused by his cocaine addiction. 
The Supreme Court was impressed 
by his efforts to go straight. The de- 
fense lawyer in that case bristled at 
the suggestion that his client’s pun- 
ishment was mild, considering the 
offense. “A suspension of any length 
is simply devastating. I have no pa- 
tience with anyone who sees it as a 
slap on the wrist. Even if you ignore 
the obvious financial penalty of loss 
of income, you have [horribly dam- 
aging] publicity, including the re- 
quirement to send a copy of your sus- 
pension to each of your clients. 
There’s a complete loss of privacy and 
prestige within the community.” 
Today addiction is generally 
viewed as a disease and recovery is 
widely seen as a mitigating factor in 
disciplinary proceedings. Given a 


proper showing of rehabilitation and 
restitution, addiction will be ac- 
cepted as evidence in mitigation of 
improper behavior.*® 

In order to properly represent im- 
paired lawyers in disciplinary mat- 
ters, it is extremely important to 
understand the nature of addiction 
and be able to recognize it. Lawyers 
with limited or no knowledge in this 
area often overlook strategies which 
should be followed to obtain a suc- 
cessful result. When substance abuse 
is the reason for an attorney’s mis- 
conduct, the lawyer representing him 
or her is in a unique position to fa- 
cilitate a favorable result in which 
the legal crisis can lead to recovery 
from the substance abuse problem. 

Most people who are chemically de- 
pendent still believe they can control 
their alcohol or drug use. Although 
they may cut down or even abstain 
entirely for a period of time, one thing 
is predictable: without treatment the 
illness will progress, resulting in 
more and more serious family, 
health, and professional conse- 
quences. Attorneys who are them- 
selves successfully recovering from 
addiction may be more sensitive to 
these issues and aware of the crucial 
role they can play in facilitating re- 
covery. Often, an impaired attorney 
who fights assessment and treat- 
ment and fails to cooperate with the 
court or the Bar may be making a 
minor disciplinary problem into a 
suspension or even disbarment case. 


Florida Lawyers Assistance 
The history and operations of FLA 
are more fully described elsewhere 
in this issue. For the purposes of this 
article, it should be stressed that 
from the point of view of a chemically 
dependent attorney who is facing a 
disciplinary proceeding, the FLA re- 
habilitation contract may be the 
practical means of proving, through 
highly credible evidence, that he or 
she is involved in a sustained pro- 
gram of recovery. The Supreme Court 
of Florida has held that a genuine 
effort to voluntarily seek rehabilita- 
tion from chemical dependency 
should be considered as a mitigating 
factor in disciplinary actions. FLA 
employs a similar approach in the 
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supervision of attorneys who are or- 
dered by the Supreme Court to par- 
ticipate in the FLA program as a con- 
dition of probation or admission to 
the Bar. In these cases, periodic re- 
ports are provided by FLA to the Bar. 

Although FLA plays a vital role in 
helping impaired attorneys, more 
could be done. An impaired attorney 
could continue undetected in his job 
until a complaint is filed with the Bar 
for some type of misconduct. A com- 
parative analysis with the medical 
profession, which takes a proactive 
approach to identifying impaired 
practitioners and intervening on 
them before complaints are filed, will 
illuminate the possible deficiencies 
in the legal profession’s assistance 
program. 


Physicians Recovery 
Network 

The Florida Legislature has con- 
ferred upon the Department of Busi- 
ness and Professional Regulation the 
overall authority and responsibility 
for the regulation of health care prac- 
titioners. Within the department 
there are various boards which regu- 
late specific professions, including 
the Board of Medicine. 

The department, through its 
boards, has the authority and the 
power to revoke, suspend, or deny the 
renewal of a license, or to reprimand 
or censure a licensee for conduct 
which violates any of the relevant 
statutory provisions or rules promul- 
gated with respect to the regulated 
professions. Additionally, the depart- 
ment may impose administrative 
fines and institute civil actions, in- 
cluding seeking issuance of an in- 
junction or a writ of mandamus. 

Pursuant to F.S. §458.331(1)(s), 
the following constitutes grounds for 
disciplinary action against a medi- 
cal practitioner: “Being unable to 
practice medicine with reasonable 
skill and safety to patients by rea- 
son of illness or use of alcohol, drugs, 
narcotics, chemicals, or any other 
type of material or as a result of any 
mental or physical condition.” Fur- 
ther, all licensed medical practitio- 
ners have a statutory obligation to 
notify the department of behavior by 
other medical practitioners that in- 
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dicates impairment as a result of use 
of alcohol or other drugs. In enforc- 
ing these provisions, the department 
has the authority, after a finding of 
probable cause to believe that the 
medical practitioner is impaired, to 
issue an order compelling the prac- 
titioner to submit to a mental or 
physical examination. Ifthe order is 
not complied with, the department 
may file a petition for enforcement 
of its order in the circuit court. Thus, 
if a nurse believes that a doctor is 
impaired, he can contact the depart- 
ment, which will institute an imme- 
diate investigation. This procedure 
may bring help to the doctor before 
serious problems arise. Conversely, 
if a secretary contacts the Bar and 
advises them that an attorney is im- 
paired, the Bar is prohibited from do- 
ing anything until a formal com- 
plaint is brought for specified 
misconduct. 

The department and the Board of 
Medicine are directed to designate 
approved preventive and rehabilita- 
tive treatment programs for im- 
paired practitioners, to retain im- 
paired practitioner consultants, and 
to establish an Impaired Practitio- 
ners Committee to oversee and to 
coordinate efforts between consult- 
ants, treatment programs, the de- 
partment and the board.® The PRN, 
based in Jacksonville, has been des- 
ignated by the Impaired Practitio- 
ners Committee as the approved 
treatment program for medical doc- 
tors and several other groups of 
medical practitioners. In accordance 
with the statutory mandate, the PRN 
emphasizes early intervention with 
medical practitioners in order to pro- 
tect the profession and the public 
- from impaired practitioners and to 
persuade or coerce the practitioner 
into seeking the help that he or she 
so desperately needs. 

The approach of the PRN stresses 
the disease concept of addiction and 
the consequent need for early inter- 
vention and treatment in order to 
prevent or to minimize the disciplin- 
ary problems and public harm that 
will inevitably result from chemical 
dependency. Furthermore, PRN’s ap- 
proach is supported by a statutory 
mandate.’° 


Standards for Imposing 
Lawyer Sanctions 

In Florida, the disciplinary pro- 
ceedings are guided by the Rules 
Regulating The Florida Bar and the 
Florida Standards for Imposing Law- 
yer Sanctions. These standards pro- 
vide a format to be used by Bar coun- 
sel, referees, and the Supreme Court 
whereby they are to consider each of 
the following questions before recom- 
mending or imposing appropriate 
discipline: 

1) What are the professional du- 
ties violated by the attorney? 

2) What was the attorney’s men- 
tal state at the time of the miscon- 
duct? 

3) What is the potential or actual 
injury caused by the attorney’s mis- 
conduct? 

4) Do any aggravating or mitigat- 
ing circumstances exist? 

The Bar will use the standards in 
recommending discipline to referees 
and the court and to determine ac- 
ceptable pleas pursuant to Rule 3- 
7.9. The purpose of lawyer discipline 
proceedings is to protect the public 
and the administration of justice 
from lawyers who have not dis- 
charged, will not discharge, or are 
unlikely to properly discharge their 
professional duties to clients, the 
public, the legal system, and the le- 
gal profession." 

The Florida Standards are de- 
signed for use in imposing sanctions 
following a determination by clear 
and convincing evidence that a 
member of the Bar has violated a 
provision of the rules. The Florida 
Standards constitute a model, per- 
mitting flexibility and creativity in 
assigning sanctions in cases of law- 
yer misconduct. They are designed 
to promote: 1) consideration of all 
factors relevant to imposing appro- 
priate level of sanctions in an indi- 
vidual case; 2) consideration of the 
appropriate weight of such factors 
in light of the stated goals of law- 
yer discipline; 3) consistency in the 
imposition of disciplinary sanctions 
for the same or similar offenses 
within and among the jurisdic- 
tions.” 

The trend in Florida has been to- 
ward suspension rather than disbar- 
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ment when the respondent’s miscon- 
duct was a result of his own addic- 
tion, he has acknowledged such im- 
pairment, and has demonstrated he 
is participating in a recovery pro- 
gram designed to overcome his ad- 
diction and insure the behavior does 
not reoccur.'* However, this trend 
must be tempered against the fact 
that, “In the hierarchy of offenses for 
which lawyers may be disciplined, 
stealing from a client must be among 
those at the very top of the list.”"* 

While involuntariness may be con- 
sidered a defense in a criminal pro- 
ceeding, addiction’s impact on a 
lawyer’s mental state is more often 
considered only as a mitigating fac- 
tor.’ An attorney’s actions while im- 
paired can leave a tremendous 
amount of wreckage. If convicted of 
a felony, he is automatically deemed 
to have violated his duty to the pub- 
lic’® and disbarment will follow un- 
less there are mitigating factors in- 
volved." 


Recovery as Mitigation 

The Supreme Court has recog- 
nized that the problem of addiction 
must be directly confronted; a prac- 
ticing attorney who is impaired can 
be a substantial danger to the pub- 
lic and the judicial system as a 
whole. The Court has held that, 


[T]oo often, attorneys will recognize that 
a colleague suffers from [substance 
abuse], and be willing to ignore the prob- 
lem because they do not want to hurt 
the individual or his or her family. This 
attitude can have disastrous results both 
for the public and for the individual at- 
torney. If [substance abuse] is dealt with 
properly, not only will an attorney’s cli- 
ents and the public be protected, but the 
attorney may be able to be restored as a 
full contributing member of the legal 
profession. The Court has the responsi- 
bility to assure that the public is fully 
protected from attorney misconduct. In 
those cases where [substance abuse] is 
the underlying cause of professional mis- 
conduct and the individual attorney is 
willing to cooperate in seeking rehabili- 
tation, we should take these circum- 
stances into account in determining the 
appropriate discipline.'* 


The variations in penalties reflect, 
in part, how each jurisdiction looks 
at aggravating and mitigating fac- 
tors. Former Florida Bar Counsel 
John Berry explained that “sanc- 
tions for lawyers convicted of pos- 
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session or distribution of cocaine 
will depend on the nature of the vio- 
lation, the intent of the lawyer, 
whether there was any damage to 
clients and other factors.” Normally, 
said Berry, “Disbarment is sought 
if a lawyer is convicted of a felony 
or engages in the sale or distribu- 
tion of drugs.”?° 

Although misappropriation of cli- 
ent funds and felony convictions 
carry the presumption of disbarment, 
the Supreme Court has recognized 
the imposition of the less severe sanc- 
tion of suspension in light of signifi- 
cant mitigating factors, such as re- 
morse, addiction, full and fair 
disclosure to the disciplinary board, 
a cooperative attitude toward the 
proceedings, or emotional problems.” 
After misconduct has been estab- 
lished, aggravating and mitigating 
circumstances may be considered in 
deciding what sanctions to impose. 
Factors considered in aggravation 
are any considerations or factors that 
may justify an increase in the degree 
of discipline to be imposed, and are 
specifically set forth in Florida Stan- 
dards 9.22. Mitigating circum- 
stances are any considerations or fac- 
tors that may justify a reduction in 
the degree of discipline to be imposed, 
and are set forth in Florida Stan- 
dards 9.32 and 11.1. Finally, the fac- 
tors which are not considered as ei- 
ther aggravating or mitigating are 
set out in Florida Standards 9.4. 


Imposition of Sanctions”' 

1) Disbarment [Rule 3-5.1(f)]: 

Disbarment terminates the 
individual’s status as a lawyer. 
While disbarment is not permanent 
unless specifically made so by the 
Court: (1) no application shall be con- 
sidered for five years from the effec- 
tive date of the disbarment; and (2) 
the petition must show by clear and 
convincing evidence: (a) successful 
completion of the bar examination; 
and (b) rehabilitation and fitness to 
practice law. 

2) Suspension [Rule 3-5.1(e)]: 

Suspension is the removal of a law- 
yer from the practice of law for a 
specified minimum period of time. 
Suspension for 90 days or less shall 
not require proof of rehabilitation or 


passage of the bar examination be- 
fore reinstatement. Suspension for 
more than 90 days shall require proof 
of rehabilitation and may require 
passage of all or part of the Florida 
Bar Examination. No suspension 
shall be ordered for a specific period 
of time in excess of three years. 

3) Emergency Suspension [Rule 3- 
5.2]: 

Emergency suspension is the im- 
mediate, temporary suspension of a 
lawyer from the practice of law pend- 
ing the imposition of final discipline. 
Emergency suspension may be or- 
dered: (a) upon conviction of a “seri- 
ous crime,” or (b) when the lawyer’s 
continuing conduct is or is likely to 
cause immediate and serious injury 
to clients or the public. 

4) Public Reprimand [Rule 3- 
5.1(d)): 

Public reprimand requires a per- 
sonal appearance by the attorney 
before the Bar’s Board of Governors 
and is a form of discipline which de- 
clares the conduct of a lawyer im- 
proper, but does not limit the 
lawyer’s right to practice law. 

5) Admonishment/Minor Miscon- 
duct [Rules 3-5.1(a) & (b)]: 

Admonishment is the mildest form 
of discipline which declares the con- 
duct of the lawyer improper, but does 
not limit the lawyer’s right to prac- 
tice law. 

6) Diversion to Practice and Pro- 
fessionalism Program [Rule 3-5.3]: 

Diversion is a recently enacted rule 
which allows matters of minor mis- 
conduct to be diverted to specific pro- 
grams (FLA, Ethics School, LOMAS), 
completion of which will close the Bar 
file with a finding of no discipline. 

7) Probation [Rule 3-51.(c)]: 

Probation may be ordered in con- 
junction with any of the above, al- 
lowing a lawyer to practice law un- 
der specified conditions. It may also 
be imposed as a condition upon ad- 
mission or reinstatement. 

8) Other Sanctions and Remedies: 

Other sanctions and remedies 
which may be imposed include: (a) 
restitution; (b) assessment of costs; 
(c) limitations upon practice; (d) ap- 
pointment of a receiver; (e) require- 
ment that the lawyer take the bar 
and/or professional responsibility 
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examination; (f) requirement that 
the lawyer attend CLE courses; and 
(g) other requirements that the Court 
or disciplinary board deem consistent 
with the purposes of lawyer sanc- 
tions. 

9) Reciprocal Discipline: 

Reciprocal discipline is the impo- 
sition of a sanction in Florida on a 
lawyer who has been disciplined in 
another jurisdiction. 

10) Disciplinary Resignation [Rule 
3-5.1(j)]: 

In certain cases, an attorney may 
be permitted to resign from the Bar 
rather than face disciplinary pro- 
ceedings. In such instances, resigna- 
tion acts much the same as disbar- 
ment, striking the attorney’s name 
from bar records and requiring un- 
dergoing the full admissions process 
for reinstatement. Resignation may 
be for a term of years or permanent. 


Procedure for 
Reinstatement” 

Reinstatement to The Florida Bar 
after disciplinary suspension is cov- 
ered under Rule 3-7.10 of the Rules 
Governing The Florida Bar. 

The process of reinstatement is 
similar to the disciplinary process in 
that a petition for reinstatement is 
filed, a referee is appointed to hear 
the case, the referee receives evi- 
dence, and a recommendation is 
made as to whether petitioner has 
met the burden for reinstatement. 
The referee conducts the hearing in 
the same manner as a disciplinary 
trial, but pleadings other than the 
petition are not required. The issue 
for the referee is whether the attor- 
ney is fit to resume the practice of 
law. Any persons to whom notice is 
given, any other interested persons 
or any local bar association may ap- 
pear before the referee in support of 
or in opposition to the petition at the 
hearings. 

Normally, once the petition for re- 
instatement is served upon The 
Florida Bar, Bar counsel will furnish 
copies of the petition to local board 
members and board members where 
the original disciplinary case was pro- 
cessed, local grievance committees and 
the grievance committee which pro- 
cessed the original disciplinary case, 
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local bar association presidents, com- 
plainants in the original disciplinary 
case, prosecutors if the case was a 
criminal matter, judges, and any per- 
son involved with petitioner in any 
civil litigation. Bar counsel will also 
publish notice of the proceedings in 
the area where the original case was 
processed and in The Florida Bar 
News. This notice will request any- 
one who has a comment to advise the 
Bar of such, recites the discipline 
imposed, a summary of facts leading 
thereto, and any terms of probation.” 
Bar counsel may or may not oppose 
the petition. Bar counsel may request 
that a staff investigator assist by con- 
ducting an investigation concerning 
the petitioner’s activities since the 
suspension. 

The burden of proof is on the peti- 
tioner to establish entitlement to re- 
instatement with or without condi- 
tions.” The petitioner has the burden 
of proving through clear and convinc- 
ing evidence his or her integrity and 
professional competency. Special 
emphasis is placed on protection of 
the public in determining the fitness 
of the petitioner to resume the privi- 
lege of practicing law. If the referee 
finds that the petitioner is fit to re- 
sume the practice of law, reinstate- 
ment is not final until the Supreme 
Court approves the referee’s report. 
Either party may seek review of the 
report in the Supreme Court. No pe- 
tition for reinstatement shall be filed 
within one year following an adverse 
judgment on a previous petition for 
reinstatement. 


Disbarment Cases 

The leading cases dealing with the 
issue of addiction and ordering the 
punishment of disbarment are as fol- 
lows: 

1) The Florida Bar v. Shuminer, 
567 So. 2d 430 (Fla. 1990). Misap- 
propriation of clients’ funds warrants 
disbarment, rather than 18 month 
suspension, in absence of showing 
that impairment caused by alcohol 
and cocaine addictions outweigh se- 
riousness of offenses. The referee 
found the following factors in miti- 
gation: 1) absence of any prior disci- 
pline; 2) great personal and emo- 
tional problems including addiction, 


family and financial stressors; 3) a 
timely good faith effort at restitution 
made to all clients; 4) cooperation 
with the Bar; 5) inexperience in the 
practice of law; 6) character and 
reputation; 7) mental impairment 
due to addiction; 8) serious, produc- 
tive, and successful involvement in 
rehabilitation; 9) expression and 
demonstration of remorse. However, 
the Court held that the respondent 
faiied to establish that his addiction 
rose to a sufficient level of impair- 
ment to outweigh the seriousness of 
his offenses, noting that he used a 
significant portion of the funds not 
to support or conceal his addiction, 
but rather to purchase a luxury au- 
tomobile. The Court ordered disbar- 
ment. 

2) The Florida Bar v. Golub, 550 
So. 2d 455 (Fla. 1989). Respondent 
misappropriated $23,608.34 from an 
estate of which he was the personal 
representative. The mitigating fac- 
tors presented were alcoholism, co- 
operation with the proceedings, vol- 
untary self-imposed suspension and 
the absence of prior disciplinary pro- 
ceedings. The Court held that al- 
though it considered alcoholism and 
cooperation as mitigation, the extent 
and weight of such mitigation, when 
balanced against the seriousness of 
the misconduct, required disbar- 
ment. 

3) The Florida Bar v. Setien, 530 
So. 2d 298 (Fla. 1988). An attorney’s 
neglect of client matters, issuance of 
bad checks, and failure to notify cli- 
ents of abandonment of practice con- 
stitutes misconduct warranting dis- 
barment. Mitigation presented at the 
trial included absence of prior disci- 
plinary record, drug and alcohol de- 
pendency, distinguished service as 
a police officer before becoming a law- 
yer, and lack of dishonest or selfish 
motive. The referee either rejected 
this information or did not consider 
it sufficient compared to the conduct 
involved. The Court refused to re- 
weigh the evidence submitted and 
approved the referee’s recommenda- 
tion of disbarment. 


Suspension 
The leading cases dealing with 
addiction where the punishment was 
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a suspension of 90 days or less are: 

1) The Florida Bar v. Millin, 517 
So. 2d 20 (Fla. 1987). The referee 
found that erroneously stating, in 
support of motion to disqualify judge 
in criminal case, that local attorneys 
described the judge as prejudiced in 
certain kinds of cases, failing to file 
marital settlement agreement and 
have it incorporated into a dissolu- 
tion decree, misrepresenting to a cli- 
ent that a petition for bankruptcy 
had been filed, being convicted of 
DUI, and appearing in court while 
suspended for nonpayment of dues 
warranted 90-day suspension, and 
probation for one year after rein- 
statement. 

2) The Florida Bar v. Liroff, 582 
So. 2d 1178 (Fla. 1991). Drug use, in 
violation of probation imposed after 
finding of addiction, warrants 60-day 
suspension, to be followed by proba- 
tion for two years and monitoring by 
FLA. 

3) The Florida Bar v. Sommers, 
508 So. 2d 341 (Fla. 1987). The pri- 
mary concerns of the Bar and the 
Court in attorney discipline cases are 
to protect the public, warn other 
members of the profession about the 
consequences of similar misconduct, 
impose appropriate punishment on 
the errant lawyer, and allow for and 
encourage reformation and rehabili- 
tation. Evidence showing numerous 
counts of client neglect by attorney 
who voluntarily entered and success- 
fully completed chemical dependency 
treatment facility warranted 90-day 
suspension and three year probation 
with conditions including restitution 
to clients, participation in FLA, and 
oversight of legal practice by Bar dis- 
ciplinary staff. 

The leading cases dealing with 
addiction involving a suspension of 
more than 90 days are: 

1) The Florida Bar v. Larkin, 420 
So. 2d 1080 (Fla. 1982). Where mis- 
conduct stems totally from effects of 
alcohol abuse, professional miscon- 
duct in failing to appear at continu- 
ation of trial, neglecting legal mat- 
ters, and failing to carry out contracts 
with clients merits suspension of 91 
days and until rehabilitation is es- 
tablished, followed by a two-year pro- 
bationary period. 
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2) The Florida Bar v. Price, 632 So. 
2d 69 (Fla. 1994). Failing to act with 
reasonable diligence and promptness 
in representing client and engaging 
in conduct intended to disrupt tribu- 
nal, in connection with use of alco- 
hol or drugs, warrants reprimand 
and 91-day suspension and until 
completion of substance abuse treat- 
ment program. 

3) The Florida Bar v. Rosen, 495 
So. 2d 180 (Fla. 1986). Attorney con- 
victed on federal charges of know- 
ingly and intentionally possessing 
cocaine with intent to distribute is 
subject to three year suspension 
rather than disbarment when attor- 
ney overcomes addiction and no 
longer engages in illegal drug use. 
Loss of control due to addiction may 
properly be considered as a mitigat- 
ing circumstance in order to reach a 
just conclusion as to discipline to be 
properly imposed. 


Public Reprimand 

The leading cases dealing with ad- 
diction where the punishment was a 
public reprimand are as follows: 

1) The Florida Bar v. Shores, 500 
So. 2d 139 (Fla. 1986). Neglect of le- 
gal matter and commission of mis- 
conduct constituting felony or mis- 
demeanor warrants public reprimand 
and probation for two years. Respon- 
dent was ordered to enter into con- 
tract with FLA. and complete any 
program recommended by it. 

2) The Florida Bar v. Seidel, 510 
So. 2d 871 (Fla. 1987). Engaging in 
conduct prejudicial to the adminis- 
tration of justice, engaging in conduct 
that adversely reflects on fitness to 
practice law, and committing acts 
contrary to honesty, justice, and mo- 
rality justifies public reprimand and 
three year probation with conditions 
that require treatment for alcohol- 
ism, payment of restitution, bar prac- 
tice of law until rehabilitated, and 
supervision upon resumption of prac- 
tice. Respondent was ordered to sub- 
mit to treatment FLA deemed appro- 
priate and precluded him from 
practicing law until FLA certified his 
alcoholism was under control. 

3) The Florida Bar v. Budzinski, 
322 So. 2d 511 (Fla. 1975). Condi- 
tional guilty plea and consent judg- 


ment, after charges of neglect, incom- 
petence, and failure to account, was 
accepted, and the attorney was dis- 
ciplined by public reprimand, or- 
dered to pay restitution, and placed 
on probation for three years. Proba- 
tion conditions included quarterly re- 
ports from his physician indicating 
the progress in the treatment of his 
alcoholism. 


1 The term “addiction” encompasses 
dependency on many types of chemicals, 
including alcohol, cocaine, and prescrip- 
tion medications. 

2 FLABAR Online, March 22, 1999. 

3 FLA is a nonprofit corporation orga- 
nized to deal in a comprehensive fashion 
with the problem of substance abuse 
among attorneys, judges and law students. 

* Carl Anderson, Thomas G. McCraken 
and Betty Reed, Addictive Illness in the 
Legal Profession: Bar Examiners 
Dilema, 7 Pror. Law. 16 (May 1996). 

5 Td. at 16. 

6 The Florida Bar v.Jahn, 509 So. 2d 
285 (Fla. 1987). 

7 Stephanie B. Goldberg, Drawing the 
Line; When is an Ex-Coke Addict Fit to 
Practice Law?, A.B.A. J. 49 (Feb. 1990). 

8 Raymond P. O’Keefe, The Cocaine 
Addicted Lawyer and the Disciplinary 
System, 6 St. THomas L. REv. 220 (1992). 

9 See Fia. Stat. §§455.26 and 458.3315. 

11 See Florida Standards 1.3. 

13 See Rosen, 495 So. 2d at 181; and The 
Florida Bar v. Marcus, 616 So. 2d 975 
(Fla. 1993). 

14 See The Florida Bar v. Tunsil, 503 
So. 2d 1230 (Fla. 1986). 

15 See O’Keefe, supra note 8, at 223. 

16 See Florida Standards 5.1 and 5.2. 

17 See O’Keefe, supra note 8, at 224; see 
also Rosen, 496 So. 2d at 182. 

18 See The Florida Bar v. Larkin, 420 
So. 2d 1080,1081 (Fla. 1982). 

19 See Goldberg, supra note 7, at 51. 

20 See, e.g., The Florida Bar uv. 
McNamara, 634 So. 2d 166 (Fla. 1994); 
The Florida Bar v. Stark, 616 So. 2d 41 
(Fla. 1993). 

21 See Florida Standards 2.1 - 2.9. 

22 For a good discussion of the proce- 
dures for reinstatement see The Florida 
Bar Restatement Manual, The Florida 
Bar, April 1996. 

a8: Td: 

24 The Florida Bar re Cohen, 560 So. 
2d 785 (Fla. 1990). 


Richard B. Marx is a member of 
the Florida and New York bars who rep- 
resents lawyers, law students, and other 
professionals facing disciplinary prob- 
lems. He received his B.A. from Hobart 
College, New York, and his L.L.B. in 
1957 from NYU School of Law, and is a 
former member of the Florida Lawyers 
Assistance board of directors. 
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ABA honors Harding 
for support of FLA 


Florida Supreme Court Justice 
Major B. Harding has received the 
Judicial Recognition Award from the 
ABA's Commission on Lawyers As- 
sistance Programs for his leader- 
ship in helping impaired lawyers. 

Michael Cohen, executive direc- 
tor of Florida Lawyers Assistance, 
inc., accepted the award on 
Harding’s behalf at a CoLAP meet- 
ing in October. 

The award cited Harding for 
helping organize the ABA's 1996 
evaluation of FLA, Inc., which 
helped lawyers understand and 
appreciate the program. 

“Chief Justice 

Harding has 

maintained his 

vocal support of 

FLA, Inc., has 

participated in 

several presen- 

tations by FLAto 

the full bench of 

the court and 

has embraced 

treatment of 

lawyer impair- 

ments as one of the aims of restor- 

ing professionalism to The Florida 
Bar,” the award citation said. 

“It is a problem that to ignore 


| benefits no one,” Harding said of 


his involvement. “As | saw the num- 
bers grow and the people involved, 
| became sensitive that these are 
real issues involving real people 
and needed resolution.” 

The chief justice said he’s sat- 


| isfied Florida will continue to be a 
| leader in helping impaired attor- 
| neys, noting he recently met with 


Bar and FLA officials to review cur- 
rent programs and operations. 

“| think that these programs will 
continue to improve under the ef- 
fective leadership we have now,” 
he said. “It seems as we expand 
the definition of impaired, most re- 
cently to include those with mental 
health problems, we are encom- 
passing more and more attorneys. 
| think our approach is humane and 
takes into consideration the con- 
flicting issues that always arise in 
this situation... . 

“| think Florida has made signifi- 
cant advances in dealing with this 
very difficult issue, not only to help 
attorneys involved to but to help 
clients and the public.” 
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THE LIE IS OVER - 
WE DO RECOVER 


A network of recovering attorneys and judges carries 
the message to fellow members of their 
profession that recovery is possible. 


by Myer J. Cohen, Harry G. Goodheart Ill, and Charles O. Hagan, Jr. 


“Once a drunk, always a 
drunk.” How many times have we 
heard colleagues say this about an- 


general public as the individuals 
most qualified to analyze and decide 
the important political, economic, 


they cannot handle by using effort 
and concentration. 
All too often, though, the use of 


other attorney after his or her lat- 
est escapade, brush with the law, 

or embarrassing scene at the of- 
fice party? 

Unfortunately, in many seg- 
ments of society, including the 
law, this belief is stated as a fact, 
despite evidence compiled over 
the past six decades that recov- 
ery from alcoholism and drug ad- 
diction is possible. 

Before describing Florida Law- 
yers Assistance, Inc., the Bar’s 
program to help impaired attor- 
neys, one must first review some 
of the attitudes, behaviors, and 
preconceptions held by attorneys 
and judges. 

To begin with, the legal profes- 
sion clearly qualifies as a high- 
stress occupation. Beginning in 
law school, the attorney is taught 
that he or she is a problem-solver 
whose opinions are sought and 
valued not only by clients, but by 
the public as well. Lawyers are re- 
garded as learned individuals who 
possess knowledge in nonlegal as 
well as legal matters. Attorneys 
have historically comprised the ma- 
jority of federal and state legislators, 
and are consistently elected by the 


and financial problems of the day. 


The medical field has long recog- 
nized that the use of drugs, includ- 
ing alcohol, increases proportionally 
with the degree of stress and pres- 
sure in one’s life.! Attorneys tend to 
take their role as problem-solvers 
seriously, and believe there is little 
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alcohol and other drugs becomes a 
primary relief mechanism to deal 
with the strain of constantly hav- 
ing to come up with the right an- 
swer to other people’s problems. In 
many other instances, having a 
few drinks with one’s colleagues 
at “the other bar” is the acceptable 
and expected means of celebrat- 
ing a victory or dulling the pain 
of a defeat. Attorneys are taught 
that no problem is insurmount- 
able, that no challenge cannot be 
overcome by the use of one’s keen 
intellect and training. Taking a 
few drinks, doing a little cocaine, 
or taking a few pills only enhances 
this belief. 

This thought process repre- 
sents the greatest impediment to 

a lawyer’s recovery from chemi- 
cal dependency. Trying to think 
one’s way out of addiction is as ef- 
fective as believing that a person 
can use willpower to cure herself 
of diabetes, heart disease, or cancer. 
The disease model of alcoholism 
was first proposed by Alcoholics 

Anonymous in 1935? and has been 

accepted by the American Medical 

Association since 1953. This model 

of addiction recognizes that the com- 
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pulsive use of mood-altering chemi- 
cals is not a question of morality, 
weakness of character, or lack of 
willpower. In recent years, medical 
studies have confirmed that the pre- 
vailing characteristic of addiction is 
biochemical, i.e., that measurable 
differences in action of neurotrans- 
mitters can be found in the brains 
of addicts.* These biochemical dif- 
ferences appear to be genetic, al- 
though the onset and progression of 
the disease can be affected, posi- 
tively or negatively, by environmen- 
tal and psychological factors. Addic- 
tion is characterized as chronic (an 
addict is never “cured”), progressive 
(the illness always gets worse if ig- 
nored), and invariably fatal if left 
untreated. The symptoms and ef- 
fects of the illness are well-docu- 
mented and recognizable to the 
trained professional, but the pro- 
gression of the illness can be ar- 
rested at any point with proper 
treatment and institution of a daily 
recovery program. 

Faced with their own or another’s 
alcoholism or addiction, the 
attorney’s initial reaction is almost 
always, “I can handle it myself.” 
Such an attitude is akin to saying, 
“I can self-treat these pains I’m hav- 
ing in my chest.” By training, law- 
yers become to a greater or lesser 
degree the creatures of their own 
image or persona. How can they ask 
for help when they have been told 
they are society’s problem-solvers? 
They tell themselves that they are 
the experts at everything, that no 
one could provide better counsel. If 
unchecked, the end results of such 
impaired thinking and denial are al- 
ways medical, legal, and disciplin- 
ary problems, eventually leading to 
loss of one’s license, career, and life. 


Historical Perspective 

In 1976 the Florida Supreme 
Court specifically recognized the dis- 
ease concept of alcoholism and ruled 
that the presence of the illness could 
be taken into consideration when de- 
termining sanctions to be imposed 
on an attorney.‘ Following this de- 
cision, the court in 1979 directed 
The Florida Bar to establish a com- 
mission on alcohol and drug abuse, 


charging the commission with as- 
sisting and monitoring chemically 
dependent attorneys during and af- 
ter the grievance process. The court 
also expressed its hope that the com- 
mission would be able to identify 
and assist affected lawyers prior to 
disciplinary proceedings being filed. 
The commission eventually evolved 
into the Special Committee on Alco- 
hol and Drug Abuse (the committee). 

In 1981 the committee issued a 
report containing the following rec- 
ommendations: 

1) Establishment of a statewide, 
toll-free hotline through which 
chemically dependent attorneys 
could obtain help. 

2) Establishment of an indepen- 
dent Alcohol Advisory Committee to 
assist the court and the Bar in dis- 
ciplinary cases where chemical de- 
pendency was involved. 

3) Establishment of an educa- 
tional program, including speakers 
to appear at local bar meetings, to 
inform attorneys of the problem, and 
to let chemically dependent attor- 
neys know that help was available. 

In 1985 the Rules Regulating The 
Florida Bar were amended to pro- 
vide that the Bar was to “create or 
fund a program for the identification 
of its members who are addicted to 
or dependent upon chemicals and 
the assistance of those members in 
overcoming such addictions or de- 
pendencies.”® The rationale for 
implementing the rule was the 
court’s determination that a pro- 
gram designed to intervene before a 
chemically dependent attorney en- 
tered the disciplinary system could 
result in substantial savings of 
funds, client harm, and devastated 
lives, as well as acting as a resource 
to grievance committees in cases 
where alcohol or drugs were in- 
volved. In that same year, the Bar 
was, for the first time, given the re- 
sponsibility of monitoring the pro- 
bation of an attorney disciplined by 
the court.® 

Both the Bar and the committee 
perceived that a major impediment 
to the objective of reaching attorneys 
before they became involved in dis- 
cipline was the issue of confidenti- 
ality of information provided by law- 
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yers voluntarily seeking help. In 
order to provide the necessary safe- 
guards, 25 active members of The 
Florida Bar petitioned the court for 
an amendment providing for such 
confidentiality. In 1985 the court au- 
thorized Rule 3-7.1(0), providing 
“that an attorney has voluntarily 
sought, received, or accepted treat- 
ment for alcoholism or alcohol or 
drug abuse shall be confidential and 
shall not be admitted as evidence in 
disciplinary proceedings under 
these rules unless agreed to by the 
attorney who sought the treatment.” 

In carrying out the court’s man- 
date to create or fund a lawyer as- 
sistance program, the Board of Gov- 
ernors decided that in order to 
assure confidentiality and provide 
maximum separation between the 
Bar and the LAP, a new corporation 
independent of the Bar should be 
created. This led to the formation of 
Florida Lawyers Assistance, Inc., in 
February 1986. 

FLA functions through a 15-mem- 
ber board of directors (at least three 
of whom are nonlawyers) appointed 
by the Board of Governors. In addi- 
tion, FLA receives approximately 60 
percent of its funding through an an- 
nual allocation from the Bar. Be- 
yond that, FLA operates indepen- 
dently of the Bar, judiciary, or Board 
of Bar Examiners. 

As stated in FLA’s mission state- 
ment, the program is designed to 
provide services to assist attorneys, 
judges, law students, and other le- 
gal professionals who may be im- 
paired in their ability to function in 
a legal setting. The backbone of FLA 
is a support network of recovering 
attorneys and judges who wish to 
carry the message to fellow mem- 
bers of their profession that recov- 
ery is possible. 

FLA concentrates on assisting le- 
gal professionals with chemical de- 
pendency or psychological problems, 
providing evaluation, assessment 
and referral services, peer and fa- 
cilitated support, aftercare pro- 
grams, and monitoring services. In 
addition, FLA engages in preventive 
services through educational out- 
reach programs, including mailings, 
literature distribution, and presen- 
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tations to the judiciary, law schools, 
law firms, bar associations, Florida 
Bar seminars, and other profes- 
sional entities. FLA’s services are 
available for problems associated 
with drug, alcohol, gambling, food, 
and sexual addictions, as well as 
problems resulting from depression, 
stress, finances, and other areas 
that might affect an attorney’s abil- 
ity to function competently in a le- 
gal setting. 

FLA is not a 12-step program, al- 
though in cases of chemical depen- 
dency it relies on participation in the 
programs of Alcoholics Anonymous 
and Narcotics Anonymous as the 
primary resource in an attorney’s 
recovery. Neither is FLA a treat- 
ment program, counseling center, 
employment agency, legal referral 
center, or employee assistance pro- 
gram, although all of these services 
can be accessed through FLA’s re- 
sources. 

FLA works independently of, but 
cooperatively with, The Florida Bar, 
the Florida Board of Bar Examin- 


FLA’s services are 
available for 
problems associated 
with drug, alcohol, 
gambling, food, and 
sexual addictions, as 
well as depression, 
stress, and other 
areas that might 
affect an attorney’s 
ability to 
competently 
function in a legal 
setting. 
ers, the Judicial Qualifications 
Commission, local bar associations, 

and the Bar at large. 

From its inception, FLA has been 
an organization of lawyers helping 
lawyers. Although it maintains its 


primary office in Ft. Lauderdale, 
with a staff composed of an execu- 


tive director, an assistant director, 
and two administrative assistants, 
its daily operations are carried out 
by a network of more than 300 at- 
torneys, judges, law students, lay 
persons, and medical personnel, 
most of whom are themselves in re- 
covery from chemical dependency or 
psychological impairments, who vol- 
unteer their time to help others. 
One of the primary purposes of 
any peer assistance program is the 
early identification of impaired in- 
dividuals. Very often in the practice 
of law, the first signs of trouble 
come through the disciplinary sys- 
tem. At early stages of the illness, 
typical grievances include allega- 
tions that a lawyer has failed to re- 
spond to calls from clients, has not 
kept his or her clients properly in- 
formed about the status of a file or 
case, or has been arrested for DUI. 
Unfortunately, due to the chemi- 
cally dependent attorney’s denial re- 
garding the root of such complaints, 
combined with many grievance com- 
mittees’ lack of understanding about 
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chemical dependency and perhaps 
tome skillful (although perhaps mis- 
guided) advocacy on behalf of the re- 
spondent, the majority of such mi- 
nor grievances result in a finding of 
no probable cause to proceed. 

If the disease is not caught at this 
point, it is almost certain that the 
attorney will be back before the 
grievance committee on more seri- 
ous charges, such as appearing at 
client meetings or court hearings 
under the influence, failing to ap- 
pear at all, missing deadlines and 
statute of limitations dates, acting 
in a bizarre manner, abandoning his 
or her practice, further DUI or con- 
trolled substance arrests, or trust 
account violations. 

It has been documented that be- 
tween 50 percent and 80 percent of 
all cases before grievance commit- 
tees, including minor matters, have 
as their cause some form of chemi- 
cal or psychological impairment.’ 

In cases where chemical depen- 
dency is suspected, FLA has urged 
the grievance committees to refer 
the subject attorney to FLA for an 
evaluation, which the committee can 
facilitate through a recommenda- 
tion for diversion.* If chemical de- 
pendency or some other identifiable 
impairment is found after the as- 
sessment and evaluation process, 
the attorney is requested to enter 
into a written rehabilitation con- 
tract with FLA. The contract gener- 
ally has a three-year term, and re- 
quires the attorney to comply with 
a structured rehabilitation program 
designed for the particular indi- 
vidual. Most substance abuse con- 
tracts are 12-step oriented, requir- 
ing the attorney to attend a specified 
number of AA or NA meetings per 
week, obtain a sponsor, and follow 
the 12-step program. In addition, 
the attorney is assigned a recover- 
ing attorney monitor with whom 
they are required to meet on at least 
a monthly basis, is required to at- 
tend an attorney support meeting 
each week if one is available in their 
area, agrees to submit to random 
urinalysis, and may be required to 
participate in group or individual 
therapy. 

The monitoring system and attor- 


ney support meetings are vital parts 
of the program, made possible by the 
volunteers throughout Florida who 
devote time to FLA. The monitoring 
and attorney support meetings are 
really what make the FLA program 
unique, and which no doubt contrib- 
ute significantly to the extremely 
high recovery rate shown by FLA 
participants. 

Written monitor reports are filed 
with FLA each month and constitute 
evidence of recovery that would be 
otherwise difficult or impossible to 
prove. When possible, a monitor is 
assigned who attends the same at- 
torney support group as the subject 
lawyer, so the monitor can assess 
the attorney’s rehabilitation in a 
group setting on a weekly basis. 

The attorney support groups cur- 
rently meet weekly in more than 20 
cities. The groups, which are com- 
pletely confidential, meet for an 
hour. Members support each other 
through an exchange and sharing of 
their experience, strength, and hope. 
Particular emphasis is placed on 
voicing those concerns arising out of 
the participants’ practice of law, ad- 
missions process, or disciplinary 
problems, so that other members of 
the group with experience in such 
areas can share how they made it 
without the need to resort to using 
chemicals. The support meetings 
also are the primary vehicle for in- 
troducing new members to the AA 
and NA fellowships; by first attend- 
ing a support meeting with their col- 
leagues, with whom they feel com- 
fortable, new members find it easier 
to make the transition to community 
based 12-step meetings. Being in a 
room of other recovering attorneys 
goes a long way toward ridding the 
addicted lawyer of the feeling of iso- 
lation, guilt, and shame which are 
the hallmarks of chemical depen- 
dency. A listing of the attorney sup- 
port meetings can be found on the 
FLA web page at www.fla-lap.org. 

The advantage of the FLA pro- 
gram to chemically dependent law- 
yers, in addition to providing a peer 
support system uniquely designed 
for the legal community, is that they 
have a means of documenting their 
ongoing recovery efforts and suc- 
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cesses through highly credible evi- 
dence. The Bar’s Standards for Im- 
posing Lawyer Sanctions state that 
ongoing, supervised rehabilitation 
with FLA will be considered as miti- 
gation when determining sanctions 
to be imposed.’ Likewise, evaluation 
reports from FLA and from qualified 
healthcare professionals certified by 
FLA are often used to establish that 
the behavior leading to discipline 
was in fact drug- or alcohol-related. 
The FLA program has been used 
successfully to supervise probation 
of attorneys ordered by the Supreme 
Court. Regular reports are made to 
The Florida Bar outlining the 
attorney’s progress or lack of 
progress in recovery. In such cases, 
the costs of FLA’s services are par- 
tially defrayed by an initial regis- 
tration/evaluation fee, monthly 
monitoring fees, and fees charged for 
appearances by staff personnel at 
hearings. 


Intervention Services 

FLA also performs intervention 
services in voluntary and manda- 
tory cases, provided the circum- 
stances meet certain criteria. Inter- 
vention is a means by which the 
attorney can be confronted in the 
hope of dismantling the denial sys- 
tem and allowing the addict to ac- 
knowledge he or she needs help.’° 
Initial contact with FLA is usually 
made by a family member, col- 
league, or close friend who is aware 
of the addiction. An FLA staff mem- 
ber will assemble an intervention 
group composed of five to 10 people 
who have personal knowledge of the 
illness’ effect on the attorney. Those 
participating in the intervention are 
rehearsed by the FLA facilitator 
prior to the intervention, which 
takes place without prior warning 
to the attorney. The ultimate result 
is to have the attorney agree to go 
directly from the intervention to 
chemical dependency treatment. In- 
terventions, if performed carefully 
and out of a sense of caring rather 
than accusation, have an extremely 
high rate of success. 

The services provided by FLA are 
equally available to law students 
and other applicants to The Florida 
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Bar. In cases where an application 
for admission reveals a history of 
alcohol or drug abuse, chemical de- 
pendency treatment, or drug/alcohol 
related offenses, the Florida Board 
of Bar Examiners understandably 
must determine if the applicant has 
in fact reached a point in his or her 
recovery which would permit the 
competent practice of law. In cases 


where such a point has not been 
reached, the potential danger to the 
public and The Florida Bar is obvi- 
ous. FLA endeavors to provide the 
Board of Bar Examiners with evi- 
dence of rehabilitation, using the 
evaluation, contract, and monitor- 
ing provisions described above. Ex- 
perience has demonstrated that in 
certain circumstances, a period of 
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monitoring after admission is appro- 
priate. 

In such cases, applicants are of- 
ten admitted on a conditional basis 
for one to three years, with the con- 
ditions removed upon successful 
completion of the FLA contract. 
While no restrictions are placed on 
the applicant’s actual practice of 
law, they are required to remain 
under contract for the probation- 
ary period. In the event of a mate- 
rial violation of the contract the FLA 
staff consults with the Bar’s Law- 
yer Regulation Department to rec- 
ommend appropriate measures. In 
some cases, an extension of the pro- 
bationary period may be sought or, 
if warranted, a petition to show 
cause for termination of the condi- 
tional admission may be filed by the 
Bar. FLA may recommend residen- 
tial or outpatient treatment, indi- 
vidual counseling, or another alter- 
native in lieu of suspension. 


ABA Commission 

FLA is a longstanding participant 
in the American Bar Association’s 
Commission on Lawyer Assistance 
Programs. The commission provides 
education and prevention services to 
the ABA and coordinates the lawyer 
assistance programs which now ex- 
ist in some form in every state, Ca- 
nadian province, and other coun- 
tries. 

Each year, the commission holds 
a workshop where representatives 
meet to exchange information con- 
cerning their respective programs. 
The workshop consistently includes 
representatives from the state pro- 
grams, as well as lawyer assistance 
programs from Canada, Great Brit- 
ain, Mexico, and other countries. 
The meeting is followed by the 
three- day annual meeting of Inter- 
national Lawyers in AA, which is at- 
tended by recovering attorneys from 
all over the world. CoLAP has an 
extensive internet presence 
(www.abanet.org/cpr/colap/ 
home.html), providing a listing of 
lawyer assistance programs around 
the country, recovery related re- 
sources, news articles, and annual 
workshop information. FLA’s execu- 
tive director was appointed to the 


commission in 1997 to serve a three- 
year term with responsibility for 
Florida, Georgia, Alabama, North 
and South Carolina, and Tennessee. 

Since the commission’s formation 
in 1988, FLA has been considered 
to be one of the most comprehensive 
programs in the United States. 
Florida has an advantage in that a 
unified bar can develop and support 
a uniform policy for evaluation, 
treatment, and monitoring of chemi- 
cally dependent attorneys. Recently, 
in recognition of the direction in 
which the state programs, including 
FLA, are heading, the commission 
has expanded its role to deal with 
attorney impairments other than 
those caused solely by chemical de- 
pendency. 


Other Impairments 

Over the past several years it has 
become apparent that conditions 
other than chemical dependency can 
also adversely affect an attorney’s 
ability to practice law. Those condi- 
tions, which are likely more preva- 
lent within the legal community 
than is chemical dependency, in- 
clude depression, stress, bi-polar 
disorders, personality disorders, fi- 
nancial and family problems, and 
other addictions such as gambling, 
sex, or food.'! Failure to address and 
treat these conditions can result in 
consequences just as severe as drug 
addiction or alcoholism." In recog- 
nition of this fact, the Supreme 
Court in 1998’ expanded Rule 2- 
9.11 to provide that the program of 
assistance for addicted and chemi- 
cally dependent members would in- 
clude those suffering psychological 
problems affecting their profes- 
sional performance. The rule now 


reads: 

The Florida Bar shall create or fund 
a program for the identification of its 
members who suffer from impairment 
related to chemical dependency or psy- 
chological problems which affect their 
professional performance or practice of 
law, and the assistance of those mem- 
bers in overcoming such dependency or 
problems. 


When such cases are brought to 
FLA’s attention, either voluntarily 
or through the Bar, FLA and a men- 
tal health professional will evaluate 
the attorney and develop a rehabili- 


FLA has assisted 
almost 2,000 
attorneys, law 
students, and judges 
since its creation in 
1986, and now has 
200 Bar members 
under contract. 


tation program. In disciplinary 
cases, FLA enters into a modified re- 
habilitation contract with the attor- 
ney, acting primarily as liaison be- 
tween the attorney, the attorney’s 
therapist, and The Florida Bar. 
FLA is also developing a system 
of facilitated support meetings, led 
by FLA-certified therapists, for le- 
gal professionals suffering from 
psychological impairments. The 
first meeting started in April 1999 
in Ft. Lauderdale, and five groups 


should be operating by the end of 
this year. 

Every July FLA sponsors a work- 
shop for attorneys, law students, 
and judges interested in lawyer im- 
pairment, as well as the disciplin- 
ary and admissions processes. Pre- 
senters include experts in the field 
of addictionology, representatives 
from the Lawyer Regulation Depart- 
ment, the Board of Bar Examiners, 
attorneys specializing in representa- 
tion in disciplinary and admissions 
matters, criminal and family law 
practitioners, and recovering attor- 
neys themselves. Substance abuse 
CLE credits are awarded for atten- 
dance at the workshop, which not 
only provides substantive informa- 
tion, but also allows the volunteers 
from around the state, the FLA staff, 
and other interested parties the 
chance to meet on a social basis. 


Conclusion 
Although not every judge, lawyer, 
or law student who takes a drink, 
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uses a drug, or has a depressive epi- 
sode can be considered to be im- 
paired, continuing the behavior de- 
spite increasingly severe conse- 
quences can generally be regarded 
as evidence of an illness. 

FLA estimates that of the more 
than 65,000 attorneys admitted in 
Florida, between 5,000 and 10,000 
have had or will have a problem 
with drugs or alcohol during their 
careers (using 50 years as an aver- 
age career). Some 10,000 to 18,000 
Florida attorneys will experience 
debilitating short-term or full-blown 
clinical depression while in practice. 
In response to these problems, FLA 
has assisted almost 2,000 attorneys, 
law students, and judges since its 
creation in 1986, with approxi- 
mately 200 currently under con- 
tract, of which more than 100 are 
being monitored for disciplinary or 
conditional admission purposes. In 
follow-up studies performed for peer 
assistance programs, it was deter- 
mined that over 90 percent of par- 
ticipants who successfully com- 
pleted their contracts remained 
chemically free and most were suc- 
cessfully practicing. Clearly, the re- 
duction in harm and suffering to the 
impaired individuals, their families, 
and the public as a result of these 
professionals’ participation is im- 
measurable. As has been said by one 
member of the Board of Governors, 
FLA is the only Bar funded program 
which works directly to save law- 


‘Are You Gambling 
With Your Legal Future? 


If your law firm or legal department is using outdated information technology systems, then you might be 
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yers’ lives. 

Future plans for FLA include at- 
tempts to obtain statutory confiden- 
tiality of information and immunity 
for staff members and volunteers, 
recognition by the court and the Bar 
of the expanded role FLA is playing 
in the area of other impairments, 
continuing efforts at publicizing 
FLA’s existence and function, in- 
creased education of the bench and 
bar regarding impairment and re- 
covery, and development of a revolv- 
ing loan fund to assist indigent at- 
torneys to obtain treatment and 
counseling. Whether such goals are 
reached will depend on continued co- 
operation from the Supreme Court 
and the Bar in terms of funding and 
support, as well as the ongoing and 
expanding efforts of FLA’s network 
of volunteers. O 
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How I Broke Through 
Denial to Achieve Sobriety 


‘My problems with the Bar paled in comparison with 
the illness which was ever so slowly killing me.’ 


I always felt awkward, 
different, or inferior. I never felt like 
I measured up, until I found the 
magic elixir—alcohol. Alcohol re- 
moved my inhibitions and insecuri- 
ties. It made me feel like I fit in. It 
provided relief from those feelings 
of awkwardness. I felt like a witty, 
intelligent beauty queen, although 
in reality I was probably anything 
but witty, intelligent, or beautiful 
when I was drunk. 

I never drank like most people. I 
remember that one of the very first 
times I drank I alienated everyone 
around me. This should have given 
me a clue that I handled alcohol dif- 
ferently than most people, but I was 
able to ignore this fact by surround- 
ing myself with people who drank 
like I did. 

I look back on my life and see sev- 
eral times when I made choices, or 
rather my disease of alcoholism 
made choices for me, which enabled 
me to continue drinking alcoholi- 
cally. The choices included every- 
thing from my friends to my divorce. 

Alcohol ruled my life, but I could 
not acknowledge that. To do so 
would mean I would have to do 
something about it; I would have to 
face the dreaded “C” word: Change. 
I was not ready for that. The thought 
of living without my crutch was too 
frightening. 

Toward the end of my drinking 
and drugging career I was in such 
deep denial that when I was ar- 
rested for possession of drugs, I read 
the newspaper article written about 
my arrest as saying there was not 
widespread evidence of drug abuse 


in my home, when in fact the article 
quoted the police as saying there 
was such evidence. My denial was 
so strong that my disease was able 
to take the printed word and turn it 
around, so I could continue to drink 
and drug with impunity. 

A great deal had to happen before 
I could break through my denial. One 
would think that a felony arrest would 
do that, but in my case it did not. I 
had gone to great lengths in order to 
hide my disease from the people I en- 
countered in my professional life. In 
fact, the first time I read Alcoholics 
Anonymous—the textbook from 
which AA draws its name—lI could 
only relate to two sentences. An at- 
torney wrote that “[w]henever a situ- 
ation arose that fast talk wouldn’t 
explain away, I simply withdrew. In 
other words, I fired the client before 
the client fired me.” 

Those words really jumped out at 
me. Even I could not deny that was 
what I had been doing. I had set up 
my life so that I could insulate my- 
self from outside interference. De- 
spite the fact that at that time my 
practice was only part-time, I hada 
full-time baby sitter for my children 
and a part-time maid. It was not 
because I was so busy that I needed 
this heip at home, but rather so that 
I had the freedom to drink and drug 
at will. 

The night I was arrested, I was 
taken to a small county jail, where 
the only lock-up was for men. I was 
put in a room I had been in earlier 
in the day—to take a deposition. Al- 
though I was still in denial about 
having a drug problem, the irony of 


the situation was patently appar- 
ent to me. I knew I was in trouble 
not only with the police, but also 
with The Florida Bar. For the first 
time in years, I got on my knees and 
asked God to help me. 

Help was not to come for awhile. 
Unknown to me, family members 
telephoned all over the state to see 
about getting me help. They were told 
by a woman at one treatment center 
that an intervention would not work, 
as I had not lost enough. I still had a 
beautiful home on the river, a BMW, 
and two precious children. 

Thank God she was wrong—I did 
not have to lose what I held dear. 
When help did come, I accepted it 
in order to save my license, not my- 
self. I did not understand how much 
trouble I was truly facing and the 
depth of that trouble. My problems 
with the Bar paled in comparison 
with the illness which was ever so 
slowly killing me. 

Understandably, The Florida Bar 
does not look kindly on attorneys 
who are arrested for felonies. I was 
told about an organization called 
Florida Lawyers Assistance, Inc. 
The attorney who was representing 
me on the criminal charges and my 
potential suspension from the Bar 
told me about FLA, and asked if I 
had read about it in the Bar News. 
Being too embarrassed to tell him I 
never read the Bar News (I was too 
sick to do so), I simply told him no. 

I flew to Tampa to meet with my 
attorney and FLA’s program direc- 
tor at the time, Bill Kilby. My 
attorney’s plane was late, so I picked 
up a newspaper and discovered that 
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an acquaintance of mine had been 
arrested on drug charges. This up- 
set me, so I ran to the bar—despite 
having vowed to myself that I would 
not drink before the meeting.By 
then I could use anything as a rea- 
son to drink.If my team won, I'd 
drink; if my team lost, I’d drink; if 
my team got rained out, that was 
good enough. 

I remember only two statements 
that were made by Bill Kilby at that 
meeting. He said that he had seen 
me drinking in the airport bar prior 
to our meeting. He also said, “You 
don’t look like you’ve taken a drink 
or a drug in your life.” Of course, 
that was the statement I focused on, 
as it spoke directly to my disease 
and bolstered my denial. 

I moved out of the small town in 
which I had been arrested. In AA, 
that’s known as a “geographic cure.” 
However, as they also say, “No mat- 
ter where you go, there you are.” 

The same behavior continued in 
my new hometown. At the meeting 
with Bill, I was given a contract to 
sign. I returned home and filed the 
contract (along with other important 
papers with which I was unable to 
deal) on top of my microwave oven. 
Finally, Judge Michael J. Han- 
rahan, one of the original founders 
of FLA, called me to come into his 
office and review the contract with 
him. I was highly insulted by the 
urine testing clause, so when I met 
with Mike I talked him into strik- 
ing the clause from my contract. I 
did not realize that this clause was 
there for my protection, and would 
provide FLA with physical evidence 
of my rehabilitation. 

I got Mike to strike that portion 
of my contract by telling him that I 
was already being drug tested as a 
part of my criminal probation. i had 
shown my probation officer the FLA 
contract and, impressed with its 
thoroughness, she did not require 
drug testing as a part of my proba- 
tion. I had become a master manipu- 
lator, as do almost all addicts. 

It was not until I started attend- 
ing AA meetings that I realized that 
although I still had a lot of material 
possessions, I was spiritually bank- 
rupt. Despite the fact that many of 


There is no shame in 
being an alcoholic. 
The only shame is in 
knowing you or 
someone else has the 
disease and not 
doing something 
about it. 


the people in the AA rooms were 
unemployed or manual laborers, I 
realized that I did not have a frac- 
tion of what many of them had in 
terms of spirit. Thank God that al- 
coholism is not contagious, and 
thank God that sobriety is. 

I went into AA only because I was 
required to by my FLA contract. I 
was required to attend 90 meetings 
in my first 90 days, and three meet- 
ings a week thereafter for three 
years. I told myself that I could re- 
frain from all mind-altering sub- 
stances for three years (another 
term of my contract), but I certainly 
could not envision the rest of my life 
without a drink or a drug. 

Although I had heard of not drink- 
ing one day at a time, I did not un- 
derstand the concept. By the time I 
finished my ninetieth meeting, I 
found I was going to the meetings 
because I wanted to, not because I 
had to. 

If I have to have a fatal disease, 
alcoholism is the one I would choose. 
The treatment has been physically 
painless, completely effective, and I 
have gained wisdom which other- 
wise I never would have. 

I mentioned spirituality. At the 
first meeting I attended, I read the 
12 steps of AA. My first thought was 
that if everyone followed these steps, 
the world would be a wonderful 
place. That opened my mind just a 
bit, which in my case was no easy 
task. That, in turn, enabled me to 
listen—really listen—for the first 
time in my life. I was able to embrace 
rather than fight. Up to that point 
my life had been one long struggle. 
This is not to say that on occasion I 
do not still struggle. I do. But I do 
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not struggle as long or as hard now. 
I now know there is a better way, 
and I choose to follow that way. 

Listening to the wonderful people 
from all walks of life in AA meetings 
made me realize that I do not know 
everything. In fact, I now realize I 
know next to nothing. I have been 
told that what really counts is what 
you learn after you realize that you 
do not know it all. While I may be 
very intelligent and a quick learner, 
I was able to realize that there were 
some things I had never thought 
about, let alone learned. 

AA has opened up a whole new 
way of life for me. It has given me 
rewards and fulfilled me in a man- 
ner I never knew was possible. The 
more insight I have into myself, the 
better life gets.It keeps growing 
layer upon layer, and it will continue 
until I die if I continue practicing 
the AA program. Like a wise friend 
once said to me, “[w]e are not well 
until three days after we die.” 

I have discovered that life is about 
learning. I do not mean book learn- 
ing, but rather learning about our- 
selves. Life is also about giving back 
and sharing these lessons with oth- 
ers who are interested in such a way 
of life. To my surprise, I have learned 
that there are people who are not in 
AA who live this way. No longer is 
my life about getting high. Today it 
is about living life as serenely and 
wisely as possible. This involves sim- 
plifying things, especially my wants. 
I am learning to want what I have, 
rather than constantly striving to 
have what I want. What a drastic 
difference this concept has made in 
my life. I no longer feel that there is 
a stigma attached to my disease. 
When I first came to AA, I would 
hear people say they were grateful 
to be recovering alcoholics. I thought 
they were crazy. But now I too am 
grateful for what the recovery pro- 
cess has brought to me. There is no 
shame in being an alcoholic. The only 
shame is in knowing you or someone 
else has the disease and not doing 
something about it. 


The writer of this story is a civil 
trial attorney practicing in North 
Florida who has been sober for over 11 
years. 
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A StTorY OF RECOVERY 


“We’ve been talking 
about you and your ‘drinking prob- 
lem’ at Management Committee 
meetings lately.” 

“What do you mean my drinking 
problem? How about Sam and Ken 
and Jim? You know, our other part- 
ners who like to drink and party and 
relax just like me!” 

“But it wasn’t them who took some 
of the secretaries out for lunch, took 
them home with a couple of cases of 
beer and never showed back up the 
rest of the afternoon. It wasn’t them 
who had to get ‘rescued’ from the 
jailhouse by their pregnant wife af- 
ter a scuffle with the cops. It wasn’t 
them we were talking about, it was 
you! But we want you to know that 
we are behind you 100 percent. If 
you need time off, if you need money, 
if you need to go to a hospital, or 
whatever, we'll back you up.” 

(I can’t believe this is happening; 
but most of all I can’t believe they’re 
offering to help me. I've felt more and 
more like an outsider with this 
group. They must have something up 
their sleeve—I'll just show them that 
I don’t have a problem!”) 


My name is Bill, and shortly fol- 
lowing that encounter with the only 
one of my law partners I really re- 
spected at that time, I called a local 
agency which deals with alcohol and 
drug problems and asked if they of- 
fered a “diagnostic interview,” con- 
fident that they would give me a 
certificate or a note declaring, with 
requisite expertise, that I was right 
... 01’ Bill is not an alcoholic and 
does not have a drinking problem! 

Well, I “passed” the alcoholic test 
with flying colors (the simple ques- 
tions Ann Landers publishes from 


time to time: “Have you ever had 
some drinks just to get ready to go 
to a party? Have you ever had 
drinks in the morning to feel better 
after the night before? Have you 
ever promised to yourself not to 
drink, or to switch to just beer or 
wine, and broken your promise soon 
thereafter? Has your drinking ever 
interfered in any way with your 
work or with your family or personal 
relationships? etc., etc.). For me, 
something clicked when it was 
pointed out that only alcoholics (and 
not just heavy drinkers) can have 
alcoholic blackouts. You know, not 
remembering the second half of 
Monday Night Football games; not 
remembering the drive home the 
night before and checking the car for 
damage the next morning; having to 
ask your wife what kind of spectacle 
you made of yourself at the dinner 
party, etc. I had years of these rec- 
ollections (or lack thereof!), and 
something “clicked” in my deluded 
mind at that moment with a simple 
realization. “Yes, indeed, I am an al- 
coholic. ... What now?” 

A few more minutes of her ques- 
tions about my drinking situations 
and patterns, and some honest an- 
swers from me, yielded her simple 
and logical solution, which she told 
me had kept her and others alcohol- 
ics sober for the past number of 
years; .. . “We’re just not picking up 
a drink today.” 

When I got back to the office later 
that day I didn’t announce any 
earth-shattering decisions to my 
partners or co-workers (since I had 
huge doubts about my own ability 
not to drink or to change what had 
become a way of life for me). Instead, 
I decided to call the FLA Hotline for 


some further information. That was 
in the early days of The Florida Bar 
sponsored program to help lawyers 
with alcohol or substance abuse 
problems, and well before we had 
our present extensive network of 
attorney support groups; but the fol- 
lowing day (and now two whole days 
without a drink!) I did receive a wel- 
come phone call from a local fellow 
attorney who told me, “My friend, if 
you want to get sober and have any 
chance of staying sober, you need to 
get hooked up with Alcoholics 
Anonymous. There’s a Beginners’ 
Meeting tonight at 8:00 at a church 
[I never darkened the doors of 
churches!] near your home.” Pretty 
strong stuff, but he was dead seri- 
ous, while at the same time sound- 
ing very happy and positive, and 
declaring himself to be, “The lucki- 
est guy on earth; sober in AA since 
7/7/77.” I knew not a soul in AA; I 
had never heard of “The Twelve 
Steps” of recovery; and I was scared 
as hell at the prospect of going to a 
church to meet with a bunch of 
drunks! 

Well, as the last 16+ exciting and 
ever-improving years have shown, 
my FLA contact attorney was abso- 
lutely right. I needed AA desper- 
ately! I am totally positive that with- 
out the help of Florida Lawyers 
Assistance, and the solace and 
strength that is available through 
learning and practicing the AA prin- 
ciples through their proven Twelve 
Step program of recovery and spiri- 
tual and emotional growth, I would 
have just continued straight down 
the path on which I had been headed 
for about the previous 15 years— 
heavier and heavier, and more in- 
appropriate and more inappropriate 
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drinking, coupled with and followed 
by guilt, remorse, bizarre mood 
swings, isolation, loneliness, and 
even abject despair—even as the 
outward appearances of my so- 
called “professional life and career” 
and my “ideal” family life seemed 
well in order. 

Nothing could have been farther 
from the truth or from reality—I had 
become (or maybe I was born that 
way) a “real alcoholic,” with a pow- 
erlessness over my drug of choice, 
alcohol, and with a truly unmanage- 
able life (strong words, but a perfect 
description of my secret inside life 
and private feelings). My wife had 
written me letters and left them on 
my pillow when I was out “on the 
town,” or just passed out in my liv- 
ing room chair, begging me to stop 
hurting her and the kids with my 
drinking. So I would just drink beer 
for a while, or give up the martinis 
or the rusty nails, or some such 
“cure.” 

Naturally, nothing worked—simi- 
lar behavior always leads to simi- 
lar results—and before long another 
episode would lead to yet another 
“letter” or to the “walking on egg- 
shells” routine. What a living night- 
mare; and I thought I was basically 
just relaxing after work with my law 
buddies and fellow sports fans. 
(Yeah, I was relaxing all right. I bet 
I’m still the only lawyer in this cir- 
cuit who ever got thrown out of the 
same lowlife biker bar twice for too 
obnoxious behavior!) 

When I was finally forced to con- 
front the facts of my drinking and 
my resulting behavior something 
broke through and caused me to 
admit the mess which I was mak- 
ing of my life due to my perverse re- 
lationship with alcohol, my one-time 
“friend,” which allowed me, or per- 
haps made me, able to withstand the 
imagined stresses of being a trial 
lawyer. 

When I made this admission and 
went to my first AA meeting on Fri- 
day, December 10, 1982, and picked 
up my first and only “white chip” (a 
common token or symbol used in 
many AA groups, which some say 
denotes the concept of surrender), I 
knew that I was “home” among 


If you think you 
might need help, 
as I did, or just 
want to talk to 
someone who has 
been where you 
are, call the 
FLA Hotline, 
800-282-8981. 


many others with backgrounds or 
stories remarkably similar to mine, 
at least on an emotional or spiritual 
level; and that if I would stick with 
these folks and do what they were 
doing, rather than continue to do the 
things I had become accustomed to 
doing and feeling on a daily basis, 
things would have to get better. 

Well, now over 16 years later, and 
without having found it necessary 
to pick up a drink or another white 
chip (following a relapse or “slip,” as 
too many unfortunates do), I am 
here—all here—sober, grateful, 
happy, reasonably successful, proud 
of my wife and my kids, able to have 
rewarding and productive relation- 
ships (God, I used to hate that word!) 
with friends, co-workers, golfing 
buddies—and, very importantly to 
me, I am able, as a sober and thank- 
ful alcoholic in recovery, to “be 
there” for the other lawyer who 
might now be going through the hell 
of alcoholism or drug addiction that 
I went through before I called the 
FLA Hotline for help. In fact, now 
it’s me on the other end of the phone 
advising the suffering lawyer to, 
“Get your butt to an AA meeting.”, 
“Don’t drink and go to meetings.”, 
“Just bring your body and the mind 
will follow.”, “Take it one day at a 
time.”, and all the other bits of AA 
wisdom I have learned over the 
years! 

God willing, and with the contin- 
ued help and support of all my 
friends in AA and FLA, I'll be here, 
still learning, still growing, still 
helping and still being grateful for 
the new life, both personally and 
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professionally, that has been given 
to me through the realization and 
the practice of a pretty simple propo- 
sition: “Hey! I choose not to drink 
today, even if my butt falls off, and 
I plan to make the same choice to- 


” 


morrow, and tomorrow... . 

As I have told many of my AA/FLA 
friends, if there was a pill I could 
take which would guarantee that I 
could drink again and never lose my 
job or my family or get a DUI, and 
never even have another miserable 
hangover; but if I took the pill I 
couldn’t have the same friends and 
feelings I get from AA/FLA, I sure 
wouldn’t take that pill! I may be stu- 
pid, but I’m not crazy! 

Believe me, as I think Abraham 
Lincoln once said, “Misery is op- 
tional.” I (and you) don’t have to go 
on drinking like that, living like 
that, and, most importantly, feeling 
like that. 

If you think you might need help, 
as I did, or just want to talk to some- 
body who might have been where 
you are, pick up the phone and call 
the Florida Lawyers Assistance 
Hotline, 800-282-8981. The call is 
free; it is totally confidential; and 
there probably is another attorney, 
or even an attorney support group, 
in your area who stand ready, will- 
ing and able to extend the helping 
hand of understanding, fellowship 
and shared experiences to you, the 
alcoholic or addict who still suffers. 

After all, that’s the reason for AA 
and FLA We are not a club or pro- 
fessional society, or a business pro- 
motion networking organization— 
we are a band of survivors of many 
personal and professional battles . . 
. and we've “retired” from drinking 
and drugging. It works, thank God 
—and heartfelt thanks to the FLA 
Hotline for being there when I 
needed them! O 


This story was written by an attorney 
in a metropolitan area who was an asso- 
ciate and then a partner in a medium- 
sized law firm for many years. He is now, 
and has been for over 10 years, a sole prac- 
titioner in the same city. He has also 
served on the Board of Directors of Florida 
Lawyers Assistance, Inc., for some time. 
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A VIEW FROM THE BENCH 


‘I was saving the world by sending every drunk that 
appeared in front of me to those AA meetings.’ 


This article is written 
anonymously, in accordance with the 
traditions of Alcoholics Anonymous, 
of which the writer is a member. 

I am a circuit judge and I have 
been on the bench for more than 
15 years, the last 12 of which have 
been sober. I come by my alcohol- 
ism naturally. My father’s father 
and my father were both alcohol- 
ics. All of my brothers are also al- 
coholics. I started drinking in high 
school and from the start it has al- 
ways been because I liked the ef- 
fect. I am an introvert and alcohol 
made me into an instant extrovert. 
Although I loved the effect, I loathed 
the hangovers I always got the next 
day when I drank to excess. I was 
lucky during my drinking years in 
that I never got a DUI, was arrested, 
or involved in any real trouble. 

After I graduated from law 
school, I spent time as an assis- 
tant state attorney before going 
into private practice. As the years 
passed, I began to rely more and 
more on alcohol. I would not attend 
social functions unless there was 
alcohol. I also always needed a few 
drinks to take the edge off before 
leaving the house for the function. 
Every working day at 5 p.m. I would 
send my secretary down the street 
for a six-pack of beer and by the time 
I arrived home, I was ready to get 
into the vodka and tonic. The week- 
ends were made for drinking be- 
cause I could nurse my Saturday 
and Sunday morning hangovers 


with beer. Alcohol was my hobby 
and I did not enjoy doing anything 
in my free time without it. 

A judgeship came open and I 
talked about running for it with my 


partner, who felt I had a good chance 
to win if I would lay off the booze 
during the race. I took his advice 
and not only decided to quit, but 
vowed never to drink again. I was 
also trying to prove to myself that I 
was not an alcoholic and that life 
could be lived without alcohol.It 
worked and I easily won the election. 
On election night, as I listened to 
the returns on the radio along with 


my supporters, I felt I deserved to 
celebrate. One drink was too many, 
but not enough. I drank myself into 
a blackout. A blackout is not a pass- 
out. It is the experience where your 

brain goes on vacation only to re- 
turn the next day to learn of all 
the crazy things your body did the 
night before. I remember having 
one of the worst hangovers that 
next morning, when awakened by 
a call from the chief judge con- 
gratulating me on my stunning 
victory. I also remember think- 
ing I would never get drunk again. 
I had given up alcohol before and 
I could do it again. This time I was 
swearing off for good. And I meant 
it! I have always had a lot of will- 
power and could do anything I put 
my mind to; I was putting my 
mind to it this time. 

A few months later, I was 
off to my first judge’s conference 
with a fellow judge. When we ar- 
rived, we had lunch with some of 
our colleagues. Everyone was hav- 
ing a beer with lunch. Not to feel 
out of place, I had one too. Again 

one was too many, but not enough. 
That one beer took me right back to 
where I had left off with my last 
drunk. I do not remember very much 
of that conference, other than spend- 
ing it hung over with a lot of guilt 
for once again drinking. 

Now that I realized I was not go- 
ing to give up alcohol I had to have 
rules about my drinking, because I 
was now a judge. That meant I could 
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never drink and drive, so when I 
would go out and drink, someone 
else had to drive. It also meant that 
I could not go to bars, because some- 
one might see me drinking in a pub- 
lic place. The solution was to drink 
at home and never start drinking 
before arriving home from work. 
Also, I would limit the amount I 
drank on week nights to avoid hang- 
overs. This was controlled drinking. 
There were, however, exceptions, 
and there were a few days I admin- 
istered justice with a hangover. 

My younger brother was having 
his own alcohol problems about this 
time and he went into in-patient 
treatment. As a result of my 
brother’s treatment, my father de- 


cided it was time for him to go into 
treatment also. My father pointed 
out to me that I too may have a prob- 
lem. Being a judge, who likes to con- 
trol everything, I agreed I might 
have a problem, but I had it under 
control. After all, I was now a con- 
trolled drinker. He gave me a copy 
of Alcoholics Anonymous and sug- 
gested that I read it. If I did not read 
it for myself, I may want to read it 
as a judge to obtain knowledge of 
this organization that judges liked 
to send drunks to. It sat on my book- 
shelf for over a year. My last drunk 
was at a social function more than 
12 years ago. Again, one was too 
many, but not enough. The hangover 
was predictable along with the 


Letters 


Continued from page 6 
ing Congress the responsibility to 
protect us from air pollution created 
by the automotive industry would be 
a serious mistake. 

TERRELL K. ARLINE 
Tallahassee 


Author Responds 

The October Bar Journal pub- 
lished an article which I wrote re- 
garding a federal court’s reliance on 
the nondelegation doctrine to re- 
mand two ambient air standards 
back to the U.S. Environmental Pro- 
tection Agency for further 
rulemaking activities in American 
Trucking Associations (ATA), Inc. v. 
EPA, 175 F. 3d 1027 (D.C. Cir. 
1999). Although this case remanded 
both the ozone and the fine particu- 
late matter standards, my article 
utilized excerpts from the opinion 
and EPA compliance cost projections 
relating only to the ozone standard 
because it is expected that some ar- 
eas in Florida may violate this ozone 
standard. Conversely, it is not cer- 
tain at this time whether fine par- 
ticulate matter is even a pollutant 
of concern in Florida since routine 
monitoring of this pollutant is just 
beginning. 

Terrell K. Arline counters the EPA 
compliance cost estimate of $9.6 bil- 


lion per year for just the ozone stan- 
dard with a value of $120 billion 
in avoided health care costs result- 
ing from the stricter regulation of 
ozone, citing 27 BNA Env. Rep. 
1571 (November 29, 1996). How- 
ever, BNA clearly states that this 
figure represents the calculated 
benefits of both the ozone and fine 
particulate matter standard, and 
one week later BNA explained that 
$119 billion of this benefit is at- 
tributed to the fine particulate 
matter standard, whereas less 
than $1 billion is attributed to the 
ozone standard. 27 BNA Env. Rep. 
1603 (December 6, 1996). The 
health effect projections cited by 
Mr. Arline also represent the com- 
bined effect from both rules, and 
are similarly skewed by the much 
more significant fine particulate 
matter effects. It surely is a valid 
public policy issue to debate the 
propriety of a regulatory standard 
when EPA itself predicts that its 
costs will exceed its benefits, as is 
the case with the ozone standard. 
Finally, for the record, no areas 
in South Florida, or any other part 
of our state, are currently 
nonattainment for ozone. 
KEvIN B. CoviINcToN 
Tallahassee 
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blackout. The next day my best 
friend since childhood, who had 
never questioned my drinking be- 
fore, told me I had a problem. I was 
sick and tired of being sick and tired. 
Just learning what I had said and 
done the night before suggested I 
really did have a problem. I again 
swore off booze forever, and this 
time I did something different.I 
picked up the copy of Alcoholics 
Anonymous and read it from cover 
to cover. Somewhere in that book I 
read my story. That book motivated 
me to want to experience a few of 
those AA meetings. The problem 
was that I was a judge and there 
was no way I could go to the meet- 
ings I was sending drunks to. 

My solution was to go to a few 
meetings as a judge, who was there 
only to observe what this AA pro- 
gram was about. I did not go as a 
recovering alcoholic because no one 
could know this judge was an alco- 
holic. I later learned I was on a dry 
drunk. The only thing I had done 
was to take the alcohol out of my life, 
and I was failing to put something 
back in its place. That something an 
alcoholic needs, I later learned, was 
the AA program. I was, however, 
saving the world by sending every 
drunk that appeared in front of me 
to those AA meetings. 

One day I got a phone call from 
an attorney friend who was again 
having a problem with his alcohol- 
ism. He talked to me about again go- 
ing into an inpatient treatment fa- 
cility. Being the expert I was, I told 
him he did not need to repeat treat- 
ment, but that he needed to go to 
AA. Treatment had previously al- 
ready taught him everything he 
needed to know about his problem. 
He just needed to go to AA meetings 
and apply what they had taught 
him. He agreed and asked me to 
take him to a meeting that very 
night. I made up some excuse, be- 
cause I was not going to AA meet- 
ings and I certainly did not want 
him to know that. So I called my 
father, who picked him up and took 
him to his first AA meeting. Well, 
this attorney really got into this AA 
stuff and started going to a lot of 
meetings. In fact he did over 90 
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meetings in 90 days. This lawyer 
made me feel like a hypocrite. Al- 
though I was sober, I did not have 
what he had because I was still on 
my dry drunk. I had just been re- 
elected, without opposition, so I de- 
cided I did not have to worry about 
my public image. I could risk going 
to a few of the same meetings he was 
going to. I wanted the kind of sobri- 
ety he had found. Those few meet- 
ings turned into many and then I 
started going to AA meetings be- 
cause I truly wanted to. They were 
changing my life. They put back into 
my life what alcohol had taken out. 

Since that attorney’s phone call, I 
have been able to help other judges 
and attorneys that needed help. I 
was able to help one judge by sim- 
ply giving him a copy of the Alcohol- 
ics Anonymous Big Book. I was 
asked by Florida Lawyers Assis- 
tance to help another judge with an 
intervention. It was not successful. 
I at least got the judge to take a copy 
of the Alcoholics Anonymous Big 
Book. Maybe someday he will hit 
bottom, as I did, after being sick and 
tired of being sick and tired. That 
attorney and I started a Florida 
Lawyers Assistance group for recov- 
ering alcoholic attorneys. We meet 
every week for our Lawyers’ AA 
group. I act as a monitor for two re- 
covering attorneys going through 
the Florida Lawyers Assistance pro- 
gram. When I got sober, I did not 
even know there was such an orga- 
nization as Florida Lawyers Assis- 
tance. Had I known, I am sure I 
would not have stayed on that dry 
drunk as long as I did. 

I believe the alcoholic lawyer 
should be treated the same as the 
nonalcoholic lawyer.He or she 
should not be reported to the bar just 
because they are an alcoholic. The 
rule regulating professional miscon- 


problem has a moral duty at least 
to talk to the individual. If they do 
not have the expertise to handle the 
task of talking to the alcoholic, he 
or she can find help by simply call- 
ing the Florida Lawyers Assistance 
hotline, 800-282-8981. Florida Law- 
yers Assistance will then contact the 
individual by sending a letter advis- 
ing of the services available if the 
individual wants help. Sixty percent 
of the cases Florida Lawyers Assis- 
tance handles are voluntary cases 
in which there is no bar involve- 
ment. I talked to a lawyer once who 
I suspected had a drug problem that 
caused him to show up routinely late 
for court, especially on Monday 
mornings. Having no real proof 
other than hearsay, I advised him 
of the services available through 
Florida Lawyers Assistance. I told 
him I did not know if what I had 
heard was true, but if he had a drug 
problem help was available. He did 
not take the advice. His luck ran out 


when he was arrested later for his 
drug use. He did it the hard way by 
doing jail time and losing his license 
to practice. He is now getting the 
help he needed through Florida 
Lawyers Assistance, and there is 
hope he may practice again. 

If we, as attorneys and judges, do 
not get help for the alcoholic attor- 
ney, the problem will not go away. 
Alcoholism is a progressive disease 
that only gets worse if untreated. I 
have lived this first hand by swear- 
ing off drinking only to drinkagain 
and going right back to where I left 
off the last time I drank. Many of us 
do not want to get involved. Not to 
get involved is to enable the alco- 
holic to continue in his disease. 

Help is available if you want it. It 
can be as simple as calling AA or the 
Florida Lawyers Assistance hotline. 
I can tell you that since I became a 
recovering alcoholic, my worst day 
sober has been better than my best 
day drunk. 


HIGH-YIELD 
PERFORMANCE 


T. Rowe Price Tax-Free High Yield Fund (PRFHX) offers investors high 
current income free of federal taxes* and the highest risk-adjusted 
performance rating (five stars—* * * from Morningstar.** This 
rating indicates the fund’s performance was in the top 10% among 
the 1,611; 1,241; and 375 funds in the municipal bond broad asset class 
for the 3-, 5-, and 10-year periods ending 9/30/99. Of course, yield and 
share price will vary as interest rates change. $2,500 minimum. 


No sales charges. 


= Call 24 hours for your 


| Investing in 


ne free investment kit 


id 
‘Municipal Bonds including a prospectus 


is Invest With Confidence® 


*Some income may be subject to state and local taxes and the federal alternative minimum tax. **Morningstar 
proprietary ratings reflect historical risk-adjusted performance through 9/30/99. These ratings, which are subject to 
change monthly, are calculated from the fund’s 3-, 5-, and 10-year average annual returns in excess of 90-day Treasury 
bill returns with appropriate fee adjustments and a risk factor that reflects the fund performance below 90-day Treasury 
bill returns. The fund’s 3-, 5-, and 10-year ratings are all 5 stars. Past performance cannot guarantee future results. For 
more information, including fees and expenses, request a prospectus. Read it carefully before investing. T. Rowe Price 
Investment Services, Inc., Distributor. TFH050933 


duct deals with reporting behavior 
that raises a substantial question of 
incompetence or inability to prac- 
tice. Ifa lawyer does something that 
is a violation, then the duty is to 
report. In the 13 years I have been 
a judge, I have only had to perform 
this unpleasant task once. I do be- 
lieve that a fellow lawyer or judge 
who suspects that a lawyer has a 
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THe ALCOHOLIC CLIENT: 
IDENTIFICATION, RECOMMENDATION, 


AND (MAYBE) REHABILITATION 


‘Counsel has an obligation to the client to point the direction to help.’ 


Of the many ways a law- 
yer can lose a client, probably none 
is more effective than for the law- 
yer to say, “You are an alcoholic.” 
Or, “You have a problem with li- 
quor.” Or, “You got arrested be- 
cause you were drunk.” 

Nevertheless, the lawyer who 
does not learn to identify, assess, 
and advise the client who is a prob- 
lem drinker and may be an alco- 
holic cannot adequately serve that 
client, and may unwittingly do 
more harm than good. Moreover, 
as a practical matter, there are 
many, many people who suffer 
from alcohol abuse, so that there 
is hardly a lawyer who will not 
meet such a client. This article will 
discuss those topics, and will offer 
the practitioner one or two proven 
ways to deliver the necessary mes- 
sage while keeping (and helping) 
the client. 

Certain areas of legal practice 
are more likely to expose counsel 
to substantial numbers of clients for 
whom alcohol is not a take-it-or- 
leave-it proposition. DUI defense is 
one obvious category, and one where 
attorneys expect some clients to 
have persistent alcohol-related legal 
problems. Other areas of concentra- 
tion, however, require counsel to rec- 
ognize that alcohol is a factor be- 
cause the client or other or 


by Nancy C. Wear 


additional parties are victims of al- 
coholism. Counsel must be alert for 


the fact that the victim and wit- 


nesses in a criminal case may be 
alcohol involved as well as or instead 
of the defendant. See McGlynn v. 
State, Case No. 96-1953 (Fla. 4th 
DCA, July 30, 1997) (defendant was 
sober, but the perceptions and testi- 
mony of the victim and most pros- 
ecution and defense witnesses were 
significantly affected by alcohol). 
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And alcohol is a central feature in 

many family law cases, where either 
or both of the parties may abuse 
alcohol, and the entire family will 
inevitably be affected. 
The aim of this article is to help 
attorneys provide effective legal 
assistance to an alcoholic client 
whether that is the card that is 
face up (as in a DUI case), or face 
down (as in family law, bank- 
ruptcy, criminal law, or some other 
area of legal specialization). For 
the purposes of this discussion, the 
assumption will be that alcohol is 
a significant factor in the client’s 
life, whether the client (or the law- 
yer) is yet ready to admit it. 


Driving Under the Influence 
First time arrests for DUI are 

as common to “earth people”! as to 
alcoholics, so how does the lawyer, 
meeting the client for the first 
time, tell which category is repre- 
sented by the frightened soul who 
is sitting in the visitor’s chair at the 
initial interview? At this early stage 
of the relationship, counsel must 
survey the wreckage with a clear 
eye. For example, the circumstances 
of the arrest may tell the advocate 
much about the client’s real situa- 
tion vis-a-vis alcohol. A high breath 
or blood alcohol reading without 
many outward signs of intoxication 
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is often an indicator of alcohol ad- 
diction, as habitual users learn to 
function superficially well after tak- 
ing on a substantial quantity of 
booze. Other factors that should be 
noted by the attorney in determin- 
ing whether the client is probably 
an alcoholic include the client’s in- 
volvement in a one-car crash, pres- 
ence of a high-income client at a low- 
income tavern, the client’s solo 
drinking, late night bar-hopping by 
the client on a week night, or the 
client’s daytime DUI arrest. While 
there may well be innocent expla- 
nations for such circumstances, 
these are not typical occurrences for 
nonalcoholics. 

Violence in word or deed toward 
the arresting officer, rescue workers, 
or the defendant’s companions or 
spouse should further alert counsel 
to the likelihood of the client’s alco- 
hol abuse, while a client who was 
ejected from a bar or was denied fur- 
ther service is frequently an alco- 
holic. 

Undoubtedly, the greatest confir- 
mation of counsel’s suspicions that 
the client is an alcoholic is a prior 
conviction for DUI. A prior arrest is 
a persuasive indicator, but a prior 
conviction, especially in Florida? 
since 1990, should cause counsel to 
assume that the client is indeed an 
alcoholic. This is so because the cost, 
inconvenience, and embarrassment 
that a DUI conviction has imposed 
since the 1990 enactment of F.S. 
§322.2615 are so onerous that no 
rational person would voluntarily 
repeat the experience. In 1990 the 
legislature added preconviction 
driver license suspension and re- 
stricted driving on a special license, 
post-conviction mandatory proba- 
tion, community service hours, al- 
cohol counseling, further and possi- 
bly different driver license 
restrictions, and a permanent crimi- 
nal record? —what person who could 
avoid it would risk a second DUI 
arrest after going through this pro- 
cess once? The answer is, a person 
who is not “sane” to the degree that 
he or she cannot put the cork in the 
bottle. 

The legislative scheme set out in 
the substantive DUI statute, F.S. 


§316.193, is remarkably reality- 
based. Possibly the experience and/ 
or observations of the legislators 
themselves were an inspiration to 
the lawmakers. Counsel who sup- 
pose that they can litigate their 
client’s way out of some of the 
statute’s horribles need only note 
the appellate courts’ unanimous 
stand against such efforts. In Lind- 
say v. State, 606 So. 2d 652, 655 (Fla. 
4th DCA 1992), the appellate court 
noted that the “scope of the discre- 
tion given to trial judges under these 
[probation] statutes is breathtak- 
ing” in upholding the imposition, on 
a first offense DUI, of a condition 
that the defendant insert and pay 
for a newspaper ad with his 
“mugshot, name and caption as 
‘DUI-convicted.” The court had no 
difficulty in sinking the argument 
made on appeal that making Lind- 
say place the ad “violate[d] the 
rehabilitational process,” saying, 
The hope that the sinner will sin no 
more, that he will be rehabilitated, does 
not compel the conclusion that he is re- 
lieved of the obligation to do penance for 
his past offenses. At least the Florida leg- 
islature did not think so. 

In State v. Haddix, 668 So. 2d 
1064, 1065 (Fla. 4th DCA 1996), the 
court affirmed a legislatively-man- 
dated adjudication‘ of DUI, “second 
offense within three years, 60 days 
in jail,® one year probation, [and] a 
$500.00 fine,” at 1065. Part of the 
trial court’s sentencing order was 
reversed: The defendant’s three-year 
driver license suspension was set 
aside—in order to impose the man- 
datory five year revocation. 

Since 1993, §316.193(6)(d) has 
mandated vehicle impoundment (in 
addition to all the other restrictions 
and expenses already part of the 
sentencing plan), an irksome condi- 
tion made more annoying by the 
statute’s requirement that the 
defendant’s car (or the car the de- 
fendant was driving at the time of 
the arrest) be taken away at the end 
of the probationary period, just 
when it appeared that the night- 
mare DUI process was finally about 
to end. Although at first it was 
widely thought that impoundment 
would be struck down as an uncon- 
stitutional provision, the question 


was settled adversely to the defen- 
dant in State v. Ginn, 660 So. 2d 11 
18, 1120 (Fla. 4th DCA 1995). The 
court held that limited deprivation 
does not require more constitutional 
protection than the permanent tak- 
ings approved in forfeiture cases,® 
and the inability to afford to hire a 
leased car—“or even a chauffeur 
driven limousine”—while defendant’s 
car is impounded “does not produce 
an invalidity of equal protection or 
due process.” The court made the 
unarguable point, 

By the time of the conviction, the owner 
{of the vehicle] here had been arrested, 
given formal notice of the charges, had 
the assistance of counsel, and had the 
opportunity to have the case tried to a 
jury. 

Id at 1119. 

As the Ginn court unsympa- 
thetically opined, “All persons are 
presumed to know the contents of 
criminal statutes and the penalties 
provided within them,” so the indi- 
vidual who would willingly expose 
himself or herself to this process a 
second or subsequent time must be 
presumed, by defendant’s counsel at 
least, to be unable to resist the use 
of alcohol. 


Voluntary Intoxication, 
Alcoholism, and Fetal 
Alcohol Syndrome 

It is also worth calling the 
practitioner’s attention to the crimi- 
nal offender whose slavery to alco- 
hol may be either overlooked or 
taken for granted, to the disservice 
of that client. Probably most practi- 
tioners are aware that voluntary 
intoxication is not a defense to DUI, 
and in fact voluntary intoxication is 
a defense only to “specific intent” 
crimes, like first degree murder. See 
Linehan v. State, 476 So. 2d 1262 
(Fla. 1985) (voluntary intoxication 
defense did not apply to a general 
intent crime such as arson; trial 
court did not, therefore, err in refus- 
ing to instruct the jury on that de- 
fense; new trial ordered on other 
grounds). Nevertheless, alcohol ad- 
diction should be brought to the at- 
tention of the court in a proper case, 
even as drug addiction routinely is, 
because treatment is available, and 
ought to be considered by the court, 
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is 


even in these days of woefully rigid 
sentencing guidelines. 

It is up to counsel to make the 
appropriate presentation to the 
court. In order to do so, counsel must 
have a substantial body of informa- 
tion about the client’s background 
(criminal, social, addiction-related), 
as well as available recommenda- 
tions about treatment options: in- 
patient and out-patient treatment 
programs; locked facilities, and com- 
munity-based centers such as half- 
way houses. While this may seem 
like a lot of homework to do for one 
client, the fact is that alcohol is per- 
vasive, and often goes unidentified 
or unaddressed in the criminal jus- 
tice system. After all, as a legal sub- 
stance, mere possession or use of 
alcohol is a nonevent for the police 
and prosecution. However, even ca- 
sual questioning of clients who are 
facing criminal charges routinely 
turns up evidence of alcohol abuse, 
and any preparation an attorney 
does in litigating or preparing for 
sentencing in one case is likely to 
be utilized to the benefit of other cli- 
ents. 

Counsel’s preparation for a capi- 
tal trial not only should focus on 
voluntary intoxication as a possible 
defense in the guilt phase, but also 
should consider that alcoholism is 
a potentially powerful mitigating 
circumstance that should be thor- 
oughly investigated and presented 
to the jury by defense counsel in the 
sentencing phase. See Voorhees v. 
State, 699 So. 2d 602, 614-615 (Fla. 
1997) (evidence that defendant and 
victim both intoxicated, and expert 
evidence that defendant “began 
drinking at an early age, suffered 
from alcoholism, and had an abnor- 
mal reaction to alcohol” led to court’s 
conclusion that death was not a pro- 
portionate penalty for defendant; 
death sentence vacated, case re- 
manded for imposition of life sen- 
tence). 

Often the centrality of alcohol is 
either overlooked or discounted in 
planning trial strategy in a capital 
case, perhaps because it is so per- 
vasive in the lives of many Florid- 
ians. Nonetheless, the science exists 
to aid the practitioner in mounting 


Attorneys are 
often unaware 
of their power 

or are 
reluctant to 
exercise it in 
this delicate 

area. 


a substantial defense based on the 
defendant’s abuse, and perhaps on 
alcohol abuse in the defendant’s 
birth family, if there is evidence that 
the defendant suffers from fetal al- 
cohol syndrome (FAS) or the only 
slightly less deadly fetal alcohol ef- 
fect. FAS and its effects have been 
well documented by respected au- 
thorities, and, in a proper case, may 
correctly explain a defendant’s 
pathological behavior, which truly 
originated in the womb and is a re- 
sult of the mother’s alcohol abuse. 

FAS, unlike most psychological or 
psychiatric afflictions, can be diag- 
nosed, at least in part, by certain 
facial characteristics that together 
help to make up the syndrome: 
“short eye slits, low nasal bridge, 
short nose, an indistinct philtrum 
(the ridges running between the 
nose and mouth), flat midface, small 
chin, and narrow upper lip.”* The 
child’s growth, to the extent of 
height, weight, and head circumfer- 
ence, are also likely to be substan- 
tially below normal, and common 
central nervous system effects in- 
clude mental and motor retardation, 
hyperactivity, and poor attention 
span. Common to FAS children is 
“poor social judgment and lack of 
impulse control.” 

The question of “why” has never 
had much meaning for (a person 
who is a victim of FAS); the kind of 
cause-effect relationship it implies 
does not compute for him.’® 

There is extensive literature 
available to the researcher on this 
syndrome, which, identified only in 
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the 1960’s, has been found to inflict 
large populations, particularly 
among Native Americans. FAS is, 
however, not limited to any particu- 
lar group; fetal alcohol syndrome 
may affect the child or children of 
an alcoholic woman regardless of the 
parents’ race or ethnicity. 

Because one of the most serious 
effects of FAS is the inability of the 
person afflicted to develop an under- 
standing of the consequences that 
will necessarily result from one’s 
actions, FAS and FAE turn up regu- 
larly among offender populations." 


The Lawyer’s Role 

With all of the foregoing in mind, 
counsel has an obligation to the cli- 
ent to point the direction to help, be- 
cause alcoholism is a progressive 
disease, and a first DUI (or other un- 
pleasant court-related consequence) 
is likely, if not inevitably, to be fol- 
lowed by repeated or further disas- 
ters. Attorneys in this age of law- 
yer-bashing often forget how 
influential they are in the client’s 
life. Counsel’s suggestions, like 
those of employers, are obeyed 
where friends’, parents’, and 
spouses’ pleas may fall on deaf or 
hostile ears. Attorneys are often un- 
aware of their power, or are reluc- 
tant’ to exercise it in this delicate 
area. Knowledge of alcoholism, 
awareness of its progress, and can- 
dor in explaining the facts of alco- 
holism, the options for treatment, 
and the consequences if the problem 
is not addressed are the tools that a 
lawyer can effectively use, even if 
the client appears to be in complete 
denial. The lawyer, unlike a spouse 
or other family member, is not in- 
terested in remorse (“I promise not 
to do it again”), or in an admission 
from the client (“I am an alcoholic”). 
Nor is counsel concerned with the 
“morality” vel non of alcohol use or 
abuse. 

For the lawyer, it is sufficient if 
the client follows counsel’s instruc- 
tions. For counsel’s purposes—keep- 
ing the client alive, out of jail, not 
rearrested, and employed so that the 
fee is paid—compliance with direc- 
tions is required, nothing more. 
Thus, it is not necessary for counsel 


} 

H 

: 

. 

i 

| 

| 

| 

£ 


to break through the client’s denial. 
It is enough for the client to do what 
the lawyer says; the client need not 
feel or express any enthusiasm for 
this acquiescence. 

This “acting as if” turns out to fit 
the goals of treatment very well, 
while it also happens to work in the 
attorney-client relationship, allow- 
ing the practitioner to continue to 
do what lawyers do best, prevent- 
ing enmeshment in the client’s life 
by the attorney, and avoiding dis- 
appointment for the lawyer if the cli- 
ent does not successfully avoid un- 
employment, jail, or death. On the 
other hand, if the client does em- 
brace recovery, the client is able to 
help the lawyer provide the most 
effective legal assistance, and the 
client may even (although not al- 
ways) credit the lawyer with the 
client’s improved situation and feel- 
ing of well-being. 

So, what should the lawyer rec- 
ommend to a client who presents 
with indicia of alcoholism? Evalua- 
tion by hospital or treatment center 
professionals is ideal—all such 
reputable facilities also introduce 
client-patients to the 12 Step pro- 
gram of Alcoholics Anonymous. If 
such an evaluation (which may take 
hours or days) is not economically 
feasible, the lawyer should 1) pro- 
vide a local telephone number for 
Alcoholics Anonymous;" 2) give a 
current “where and when” to the 
client; and 3) help the client select 
a convenient meeting to attend that 
day, urging attendance. While coun- 
sel cannot make sure that the cli- 
ent actually goes, such concrete di- 
rections are more likely to be 
followed than is a vague suggestion 
from the lawyer that the client “get 
help.” 

Some clients, even those who are 
forced to admit their powerlessness 
over alcohol, may be resistant to 
suggestions for treatment. The law- 
yer can (and many do) make adher- 
ence to a treatment plan a condition 
of continuing the representation. 
Usually, the most effective incentive 
is the probable favorable effect on 
the judge of action actually taken to 
clean up the wreckage that brought 
the client to court in the first place. 


And if an appearance before a jury 
is likely, the client who has finished 
trembling uncontrollably, whose 
eyes are clear, and who is sober 
enough to come to court without a 
jar or two for courage, will make a 
more favorable impression than a 
person who has taken no steps along 
the sober road. These practical ef- 
fects may persuade a reluctant cli- 
ent to go along with treatment 
plans, where tears, threats, and 
promises have all failed. 


Conclusion 

The most critical concern for the 
attorney who is called upon to rep- 
resent a client for whom alcohol has 
ceased to be a “recreational drug,” 
is to make an accurate assessment 
of the client’s involvement with this 
legal but often lethal substance. To 
err on the side of “probably is,” 
rather than “perhaps isn’t” is the 
better choice for the concerned law- 
yer, whose goal is to obtain compli- 
ance with an evaluation and treat- 
ment plan, rather than verba- 
lization of an agreement with a di- 
agnosis that may have no long term 
validity, and is, in any event, of little 
assistance to the effective advocate 
or the client in need. O 


| “Harth people” and “civilans” are two 
common sobriquets used by alcoholics in 
recovery to refer to nonalcoholics. 

? Other states also have draconian pen- 
alties similar to those that have been a 
feature of Florida’s DUI law since FLa. 
Stat. §322.2615 mandating driver li- 
cense confiscation at arrest, became ef- 
fective October 1, 1990. 

3 “[N]o court may suspend, defer, or 
withhold adjudication of guilt or impo- 
sition of sentence for any violation of s. 
316,193 [driving under the influence] . 

. .” This requirement is mandatory, 
and a court cannot circumvent it. State 
v. Griffith, 540 So. 2d 916 (Fla. 2d D.C.A. 
1989).” State v. Rowell, 669 So. 2d 1089, 
1090 (Fla. 2d D.C.A. 1996). Thus, any 
person convicted of DUI (a criminal mis- 
demeanor) may not have his or her crimi- 
nal history file (arrest, conviction) sealed 
or expunged. 

4 See note 3, infra. 

5 Sec. 316.193 mandates at least 10 
days in jail for a second DUI conviction, 
regardless of the time elapsed since the 
first conviction. 

6 Citing Department of Law Enforce- 
ment v. Real Property, 588 So. 2d 957 
(Fla. 1991); and Lamar v. Universal 
Supply Co. Inc., 479 So. 2d 109 (Fla. 
1985). 


7 State v. Ginn, 660 So. 2d at 1120. 

8 A. Streissguth and R. LaDue, Fetal 
alcohol, teratogenic causes of develop- 
mental disabilities, in S. Schroeder, ed., 
2 Toxic Substances and Mental Retar- 
dation, Amer. Assn. on Mental Defi- 
ciency, Washington, D.C., 1987. 

° Jan L. Holmgren, Legal accountabil- 
ity and Fetal Alcohol Syndrome: When 
fixing the blame doesn’t fix the problem, 
36 So. Dak. L. Rev. (Spring 1981) 81- 
103, at 92. 

10 Quoted from Michael Dorris, The 
Broken Cord, 1989, 200-20 1, in Davis, 
A new insanity—Fetal Alcohol Syn- 
drome, 66 Ftia. B. J. 53-57, December 
1992. Attorney Davis’s article includes 
references to some of the most signifi- 
cant early literature on FAS/FAE. 
Dorris’ poignant story about his adopted 
son, a victim of FAS, contains many com- 
ments about the mental, emotional, and 
ethical development of FAS/FAE victims 
that are likely to resonate among coun- 
sel who have represented repeat offend- 
ers who were born into alcoholic fami- 
lies, whether or not the defendants 
themselves became addicted to alcohol. 

"| The Broken Cord includes an exten- 
sive bibliography of books and articles 
on FAS/FAE. The legal researcher may 
find helpful material in the medical and 
psychological literature on this topic, as 
well as in the more usual legal books and 
data bases. 

2 The attorney’s reluctance to be forth- 
right on the subject of alcoholism may, 
of course, arise because the lawyer him- 
self or herself has a substance abuse 
problem. 

13 Alcoholics Anonymous, now in its sev- 
enth decade, is listed in the white pages 
of every local telephone book. Available 
through that number are the times and 
locations of meetings, a directory of 
meetings (“where and when”), and a re- 
turn call from an AA member, on re- 
quest. 

14 AA is a good choice for addicts, too: 
Most, if not all, addicts also abuse alco- 
hol; there is hardly a hamlet in the U.S. 
without active AA groups; and—crucially 
—there is generally more long-term so- 
briety in AA than in other 12-step fel- 
lowships, such as Narcotics Anonymous. 

15 In South Florida, and in other met- 
ropolitan areas throughout the state, 
there are AA meetings seven days a 
week, including holidays, before work- 
ing hours, after work, at the lunch hour, 
and within easy walking/bus/bicycling 
distance.Counsel must acknowledge 
that, in many cases, the client may not 
have a driver license, may be without a 
car, or may not be physically or men- 
tally able to drive due to injury or symp- 
toms of alcohol withdrawal. 
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PELLATE STANDARDS 
REVIEW 


by Harvey J. Sepler 


oon, all appellate briefs filed in Florida may have 

to contain a discussion of relevant standards of 

review. This practice is already required of briefs 

filed in the 11th Circuit Court of Appeals, see 11th 
Cir. R. 28-2 (I) (iii), Fed. R. App. P. 28, and state proce- 
dural rules may soon require them. See proposed change 
to Fla. R. App. P. 9.210 (b)(5). 

This article explores the various standards of review 
applicable to state appeals, with specific attention given 
to some of the more commonly faced issues arising in civil 
and criminal appellate practice. For more extensive dis- 
cussion, readers are encouraged to consult, e.g., Padavano, 
Florida Appellate Practice (2d ed. 1997), and Childress 
and Davis, Federal Standards of Review (2d ed. 1991). 

Nearly all trial level decisions can be classified into one 
of three categories: decisions of fact, decisions of law, and 
discretionary decisions. The selection of an appropriate 
standard of review centers on the type of decision made. 


Decisions of Fact 

Because trial courts are generally in a better position 
to assess the characteristics of testimony or other evi- 
dence they admit, appellate courts defer to the trial court 
to resolve factual questions. Shaw v. Shaw, 334 So. 2d 1 
(Fla. 1976). This is the case, for example, when assess- 
ing witness credibility or assigning weight to the evi- 
dence and occurs in the jury trial, nonjury trial, eviden- 
tiary, and administrative hearing contexts. See, e.g., Gulf 
Coast Co-op, Inc. v. Clark, 674 So. 2d 120 (Fla. 1966) 
(administrative); White v. State, 446 So. 2d 1031 (Fla. 
1984) (jury); Clegg v. Chipola Aviation, Inc., 458 So. 2d 
1186 (Fla. lst DCA 1984) (nonjury); State v. Garcia, 431 
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So. 2d 651 (Fla. 3d DCA 1983) (motion to suppress evi- 
dentiary hearing). 

If the evidence presented below is undisputed, and the 
factual finding is merely an inference drawn from it, the 
standard of review is whether the record shows compe- 
tent substantial evidence to support the order or judg- 
ment. See SEDS, Inc. v. Hartford Fire Ins. Co., 724 So. 
2d 1258 (Fla. 4th DCA 1999); The Florida Bar v. Siegel, 
511 So. 2d 995 (Fla. 1987). On the other hand, if the evi- 
dence is disputed, appellate courts use the less restric- 
tive clearly erroneous standard of review. As the Supreme 
Court explained: 

A finding of fact by the trial court in a nonjury case will not be 
set aside on review unless there is no substantial evidence to 
sustain it, unless it is clearly against the weight of the evi- 
dence, or unless it was induced by an erroneous view of the 
law. A finding which rests on conclusions drawn from undis- 
puted evidence, rather than on conflicts in the testimony, does 
not carry with it the same conclusiveness as a finding resting 
on probative disputed facts, but is rather in the nature of a 
legal conclusion. 3 Am Jur. 471. When the appellate court is 
convinced that an express or inferential finding of the trial court 
is without support of any substantial evidence, is clearly against 
the weight of the evidence or that the trial court has misap- 
plied the law to the established facts, the decision is “clearly 
erroneous” and the appellate court will reverse because the trial 
court has “failed to give legal effect to the evidence” in its en- 
tirety. 

Holland v. Gross, 89 So. 2d 255, 258-59 (Fla. 1956). 

Thus, because jury verdicts and nonjury findings un- 
questionably rest on factual determinations, appellate 
courts look to see whether the record contains competent 
substantial evidence to support the decision. See Helman 
v. Seaboard Coast Line R.R. Co., 349 So. 2d 1187 (Fla. 
1977) (jury); Abreau v. Amaro, 534 So. 2d 771 (Fla. 3d 
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DCA 1988) (nonjury); State v. Garcia, 
431 So. 2d 651 (Fla. 3d DCA 1983) 
(evidentiary hearing); Gershanik v. 
Dept. of Prof’l Regulation, Bd. of Med. 
Examiners, 438 So. 2d 302 (Fla. 3d 
DCA 1984) (administrative). But see 
Gen. Tele. Co. of Florida v. Florida 
Pub. Serv. Comm., 446 So. 2d 1063 
(Fla. 1984) (arbitrary and capricious 
standard used when reviewing ad- 
ministrative rule-making authority); 
see generally Florida Appellate Prac- 
tice §9.6 at 156. 

Finally, it should be noted that 
Florida’s competent substantial evi- 
dence test is consistent with the 
clearly erroneous test under federal 
law. See, e.g., Pullman-Standard v. 
Swint, 456 U.S. 273 (1982); Rule 
52(a), Fed. R. Civ. P. 


Decisions of Law 

Where the decision rests either on 
a pure matter of law or on documen- 
tary evidence that can be evaluated 
equally well by the appellate and 
trial courts, the standard of review 
is de novo. De novo review, or “free 
review,” see Federal Standards of 
Review §2.14 Vol. I at 276, means 
simply that “although the trial court 
is presumed to be correct, the appel- 
late court is free to decide the legal 
issue differently without paying def- 
erence to the trial court’s review of 
the law.” Padavano, Standards of 
Review in Criminal Cases at 5 (un- 
published manuscript of address to 
Florida Public Defender Association 
Seminar (February 17, 1999)). 

The principle here is that, in mat- 
ters of law, the trial court is not ina 
superior position to evaluate ques- 
tions and the appellate court may 
reach its own conclusion indepen- 
dent of the decision of a lower court. 
For example, because issues of 
statutory construction and interpre- 
tation of a written instrument can 
be equally determined by either 
level of court, the de novo standard 
is appropriate for such review. See, 
e.g., Racetrac Petroleum, Inc. v. 
Delco Oil, Inc, 721 So. 2d 376 (Fla. 
5th DCA 1998) (statutory construc- 
tion); Angell v. Don Jones Ins. 
Agency, Inc., 620 So. 2d 1012 (Fla. 
2d DCA 1993) (interpretation of 
employment contract). 


Similarly, where the trial court 
dismisses a complaint or directs 
judgment as a matter of law (e.g., 
summary judgment or directed ver- 
dict), the appellate court applies the 
de novo standard of review. See, e.g., 
Menendez v. The Palms West Con- 
dominium Ass’n, Inc., 736 So. 2d 58 
(Fla. lst DCA 1999) (summary judg- 
ment); Rittman v. All State Ins. Co., 
727 So. 2d 391 (Fla. lst DCA 1999) 
(dismissing complaint for failure to 
state a cause of action); Plotch v. 
Gregory, 463 So. 2d 432 (Fla. 4th 
DCA 1985). 

In the summary judgment and di- 
rected verdict contexts, the test is 
whether there are factual questions 
whose resolution would permit a 
reasonable jury to decide in a dif- 
ferent way than that directed by the 
court. See Moore v. Morris, 475 So. 
2d 666 (Fla. 1985). In both contexts, 
appellate review is actually a two- 
step process: 1) whether a genuine 
issue (or, in the case of the directed 
verdict, a disputed issue) of mate- 
rial fact exists; and 2) whether the 


trial court applied the correct rule 
of law. See Florida Appellate Prac- 
tice §9.4 at 148-49. 

Finally, it should be noted that 
Florida’s use of de novo review is 
consistent with that of federal law. 
See, e.g., First Options of Chicago, 
Inc. v. Kaplan, 514 U.S. 938 (1995). 


Discretionary Decisions 

The third category of decision con- 
cerns those exercised in the trial 
court’s discretion; here, appellate 
courts will not reverse absent an 
abuse of discretion. See Mercer v. 
Raine, 443 So. 2d 944 (Fla. 1983). 

The test for whether discretion 
has been abused is one of reason- 
ableness—that is “[i]f reasonable 
men could differ as to the propriety 
of the action taken by the trial court, 
then the action is not unreasonable 
and there can be no finding of an 
abuse of discretion.” Canakaris v. 
Canakaris, 382 So. 2d 1197, 1203 
(Fla. 1980). Said another way, dis- 
cretion has been abused where the 
decision is “arbitrary, fanciful or 
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unreasonable.” Delno v. Market Ry. 
Co., 124 F.2d 965, 967 (9th Cir. 
1942), cited approvingly in 
Canakaris, 382 So. 2d at 1203. 

The substantive areas tradition- 
ally left to trial court discretion in- 
clude injunctive relief and matters 
of family law. 

Wide discretion rests in the trial court 
in granting, denying, or modifying in- 
junctions. An appellate court will not 
interfere with the exercise of this dis- 
cretion unless some abuse thereof is 
clearly made to appear, or unless the 
trial court’s ruling is clearly improper. 
A presumption exists as to the correct- 
ness of the ruling of the trial court, and 
the burden is on the appellant to make 
error appear. 

Duvallon v. Duvallon, 409 So. 2d 
1162, 1163 (Fla. 3d DCA 1982). 

However, a distinction should be 
drawn between injunctive orders 
resting on purely legal grounds (de 
novo standard of review) and those 
resting on factual grounds (abuse of 
discretion standard of review). Com- 
pare Operation Rescue, et al. v. 
Women’s Health Ctr., Inc., 626 So. 
2d 664 (Fla. 1993), with Zeskind v. 
Jockey Club Condominium Apart- 
ments, Unit No. II, Inc., 468 So. 2d 
1021 (Fla. 3d DCA), review denied, 
479 So. 2d 119 (Fla. 1985) (review- 
ing fact-based injunctions according 
to competent substantial evidence 
test). 

Recognizing the need for discre- 
tion in the family law area, the Su- 
preme Court explained: 

Our trial judges are granted this discre- 
tionary power because it is impossible to 
establish strict rules of law for every con- 
ceivable situation which could arise in the 
course of a domestic relations proceeding. 
The trial judge can ordinarily best deter- 
mine what is appropriate and just be- 


cause only he can personally observe the 
participants and events of the trial. 


Canakaris, 382 So. 2d at 1202. 

As such, the abuse of discretion 
standard has been used to review 
cases involving the dissolution of 
marriage and child custody, 
Canakaris, the award of alimony, 
Kuvin v. Kuvin, 442 So. 2d 203 
(1983), and the distribution of mari- 
tal property. Troncini v. Troncini, 
466 So. 2d 203 (Fla. 1983). 

Here, too, a distinction must be 
drawn between orders based purely 
on application of the law (de novo 
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standard of review) and those based 
on an equitable resolution of the 
facts of the particular case (abuse 
of discretion standard of review). See 
Walter v. Walter, 464 So. 2d 538, 539 
(Fla. 1985). An example of the 
former type of order is discussed in 
Grapin v. Grapin, 450 So. 2d 853 
(Fla. 1984), wherein a trial court 
order expanding support obligations 
for healthy, post-majority, children 
was reversed on purely legal 
grounds. In contrast, the district 
court in Brown v. Brown, 300 So. 2d 
719 (Fla. 1st DCA 1974) used the 
abuse of discretion standard to re- 
view and reverse alimony and child 
custody awards. 

Of necessity, trial courts must be 
granted discretion in the conduct 
and course of the proceedings before 
them. Appellate review of such pro- 
cedural orders applies the abuse of 
discretion standard. 

It is in their application that the 
significance of these standards be- 
comes evident. Some of the more 
common decisions made by a trial 
court are highlighted below. 


Pretrial Rulings 

Discovery Orders. As stated above, 
trial courts are accorded great dis- 
cretion in the manner and course of 
the proceedings over which they pre- 
side; the standard of review of such 
decisions is whether the trial court 
abused that discretion by its ruling. 
See Farish v. Lum’s, Inc, 267 So. 2d 
325, 327-28 (Fla. 1972): 
The exercise of discretion by a trial judge 
who sees the parties first-hand and is 
more fully informed of the situation, is 
essential to the just and proper applica- 
tion of procedural rules. In the absence 
of facts showing an abuse of that discre- 
tion, the trial court’s decision excusing, 
or refusing to excuse noncompliance with 
rules ... must be affirmed... . It is the 


duty of the trial court, and not the appel- 
late courts, to make that determination. 


Rulings on discovery issues are 
just the type of decisions properly 
left to the discretion of the trial 
judge and are reviewable under the 
abuse of discretion standard. See, 
e.g., State v. Tascarella, 580 So. 2d 
154 (Fla. 1991); Mercer v. Raine, 443 
So. 2d 944 (Fla. 1983). 

Venue Orders. Similarly, orders 
on motions for change of venue will 


be upheld, absent a showing of pal- 
pable abuse of discretion. See Mills 
v. State, 462 So. 2d 1075 (Fla. 1985); 
Instrumentation Serv., Inc. v. Data 
Management, 708 So. 2d 1018 (Fla. 
4th DCA 1998). Such an abuse of 
discretion was found in Browning- 
Ferris Industries Serv., Inc. v. 
Kargauer, 707 So. 2d 427 (Fla. 3d 
DCA 1998); see also Guaranty Title 
& Trust Co. v. First Guar. Title & 
Escrow of Florida, Inc., 684 So. 2d 
219 (Fla. 3d DCA 1996). 
Continuance Orders. The decision 
to grant or deny a motion for continu- 
ance is a matter of discretion and a 
trial court decision on such a motion 
will not be disturbed absent an abuse 
of discretion (i.e., one that unduly 
prejudices one or more of the parties). 
See Fennie v. State, 648 So. 2d 95 
(Fla. 1994), cert. denied, 513 U.S. 
1159 (1995) (motion made before, 
and during, trial); Flea Market, 
U.S.A., Inc. v. Cohen, 490 So. 2d 210 
(Fla. 3d DCA 1986) (motion made on 
the eve of trial); see also Sliney v. 
State, 699 So. 2d 662 (Fla. 1997). 
Consolidations and Severances. 
Decisions to consolidate or sever are 
left to the discretion of the trial court 
and will not be disturbed on appeal 
absent a showing of an abuse of dis- 
cretion. See, e.g., Crossley v. State, 
596 So. 2d 447 (Fla. 1992); Daiuto 
v. State, 734 So. 2d 602 (Fla. 5th 
DCA 1999); Hutchinson v. State, 731 
So. 2d 812 (Fla. 5th DCA 1999). 


Jury Selection Rulings 

Matters related to jury selection 
are commonly left to trial court dis- 
cretion. For example, limitations 
placed on voir dire are permissible 
unless they constitute an abuse of 
discretion. See San Martin v. State, 
717 So. 2d 462 (Fla. 1998) (whether 
to allow individual voir dire), cert. 
denied, U.S.L.W. 3641, 119 S.Ct. 
1468, 143 L.Ed.2d 553 (1994); Mizell 
v. New Kingsly Beach, Inc., 122 So. 
2d 225 (Fla. 1st DCA 1960) (scope 
of questioning). 

According to the Supreme Court 
of Florida, “[t]here are few aspects 
of a jury trial where we would be less 
inclined to disturb a trial court’s 
exercise of discretion, absent clear 
abuse, than in ruling on challenges 


, 
4 
| 
| 
| 


for cause in the empaneling of a 
jury.” Cook v. State, 542 So. 2d 964, 
969 (Fla. 1989), cert. denied, 502 
U.S. 890 (1991); see also Carrier v. 
Ramsey, 714 So. 2d 657 (Fla. 5th 
DCA 1998); but see Mendoza v. State, 
700 So. 2d 670 (Fla. 1997) (apply- 
ing manifest error standard), cert. 
denied, 67 U.S.L.W. 3231, 119 S.Ct. 
101, 142 L.Ed.2d 81 (1998). 

The abuse of discretion standard 
applies also to orders granting or 
denying a party’s exercise of pe- 
remptory challenges. See Franqui v. 
State, 699 So. 2d 1332 (Fla. 1997); 
Chester v. State, 725 So. 2d 1274 
(Fla. 3d DCA), dismissed, 729 So. 2d 
389 (Fla. 1999); Hall v. Daee, 570 
So. 2d 296 (Fla. 3d DCA 1990); see 
also Files v. State, 613 So. 2d 1301 
(Fla. 1992) (determining whether 
peremptory strike is racially moti- 
vated). 


Evidentiary Rulings 
Admissibility of Evidence. The ad- 
missibility of evidence lies in the 
sound discretion of the trial court 
and trial court decisions on the mat- 
ter will be affirmed absent a show- 
ing of abuse of discretion. See, e.g., 
Mendoza v. State, 700 So. 2d 670 
(Fla. 1997), cert. denied, 67 U.S.L.W. 
3231, 119 S.Ct. 101, 142 L.Ed.2d 81 
(1998); Jent v. State, 408 So. 2d 1024 
(Fla. 1982); Beerman v. Rollar, 710 
So. 2d 93 (Fla. 4th DCA 1998); Janke 
v. Corinthian Gardens, Inc., 405 So. 
2d 740 (Fla. 4th DCA 1981), cert. 
denied, 413 So. 2d 876 (Fla. 1982). 
Admissibility of Scientific or Ex- 
pert Evidence. The same standard 
of review applies to trial court deci- 
sions admitting scientific or expert 
testimony; such decisions will not be 
overturned absent a finding of abuse 
of discretion. See Wainwright v. 
State, 704 So. 2d 511 (Fla. 1997) 
(DNA evidence); Cole v. State, 701 
So. 2d 845 (Fla. 1997), cert. denied, 
118 S.Ct. 1370, 140 L.Ed.2d 519 
(1998) (photographic evidence); Vitt 
v. Ryder Truck Rentals, Inc., 340 So. 
2d 962 (Fla. 3d DCA 1977) (experi- 
mental evidence); McMullen v. 
State, 714 So. 2d 368 (Fla. 1998) (ex- 
pert testimony); accord Ramirez v. 
State, 542 So. 2d 352 (Fla. 1989); 
Meyer v. Caruso, 731 So. 2d 118 (Fla. 


4th DCA 1999); Carrier v. Ramsey, 
714 So. 2d 657 (Fla. 5th DCA 1998); 
Gershanik v. Dept. of Prof’l Regula- 
tion, Bd. of Med. Examiners, 458 So. 
2d 302 (Fla. 3d DCA 1984). 
Determining the Credibility of Tes- 
timony. Discussing the abuse of dis- 
cretion standard applicable to re- 
viewing credibility determinations, 
the Supreme Court held in Shaw v. 
Shaw, 334 So. 2d 13, 16 (Fla. 1976): 


It is clear that the function of the trial 
court is to evaluate and weigh the testi- 
mony and evidence based upon its ob- 
servation of the bearing, demeanor and 
credibility of the witnesses appearing in 
the cause. It is not the function of the 
appellate court to substitute its judg- 
ment for that of the trial court through 
re-evaluation of the testimony and evi- 
dence from the record on appeal before 
it. The test . . . is whether the judgment 
of the trial court is supported by compe- 
tent evidence. Subject to the appellate 
court’s right to reject “inherently incred- 
ible and improbable testimony or evi- 
dence,” it is not the prerogative of an ap- 
pellate court, upon a de novo 
consideration of the record, to substitute 
its judgment for that of the trial court. 


See also Smith v. Brown, 525 So. 2d 
868 (Fla. 1988); Jalbert v. State, 95 
So. 2d 589 (Fla. 1957) (nonjury); 
Ferry v. Abrams, 679 So. 2d 80 (Fla. 
5th DCA 1996); California Club Ins. 
Co. v. Lucca, 517 So. 2d 72 (Fla. 3d 
DCA 1987). 


Conduct and 
Argument Rulings 

Propriety of Jury Arguments. Trial 
courts have the discretion to deter- 
mine the propriety of comments 
made by counsel during opening and 
closing arguments and such deter- 
minations are reversible only upon 
a showing of abuse of discretion. See 
Hawk v. State, 718 So. 2d 159 (Fla. 
1998) (opening statement); Knuck v. 
Willoughby, 198 So. 2d 839 (Fla. 3d 
DCA), cert. denied, 201 So. 2d 895 
(Fla. 1967) (same); Etsy v. State, 642 
So. 2d 1074 (Fla. 1994) (closing ar- 
gument); Occhionne v. State, 570 So. 
2d 902 (Fla. 1990), cert. denied, 500 
U.S. 938 (1991) (same). 
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Allowing Party to Re-Open Case 
or Introduce Additional Evidence. 
It has long been established that 
allowing a party to re-open the 
case in order to introduce addi- 
tional testimony or evidence is a 
matter of trial court discretion and 
that such rulings will not be over- 
turned in the absence of an abuse 
of discretion. See Hoey v. Fletcher, 
39 Fla. 325, 22 So. 716 (1897). 
More recently, supreme court and 
district court decisions have af- 
firmed that principle. See, e.g., 
Stewart v. State, 420 So. 2d 862 
(Fla. 1982), cert. denied, 460 U.S. 
1103 (1983); Pitts v. State, 185 So. 
2d 164 (Fla. 1966); Musselwhite v. 
Charboneau, 709 So. 2d 199 (Fla. 
5th DCA 1998); Fitzhugh v. State, 
698 So. 2d 571 (Fla. lst DCA 1997). 

Allowing Jury to Rehear Testi- 
mony. The abuse of discretion stan- 
dard has been applied to review de- 
cisions allowing the jury to rehear 
trial testimony. See Henry v. State, 
574 So. 2d 66 (Fla. 1991), cert. de- 
nied, 516 U.S. 830 (1995). 


Sufficiency of 
Evidence Rulings 
Determining the Weight and Fac- 
tual Sufficiency of the Evidence. 
Determinations as to the manifest 
weight of evidence are generally left 
to the trial court. That is, the ap- 
pellate court will not interfere with 
a jury verdict or, in the case of a 
nonjury trial, a judgment or trial 
court findings of fact unless the 
record shows the absence of compe- 
tent substantial evidence to support 
the factual findings. See Kimbrough 
v. State, 700 So. 2d 634 (Fla. 1997); 
Terry v. State, 668 So. 2d 954 (Fla. 
1996); Stroud v. Crosby, 712 So. 2d 
434 (Fla. 2d DCA 1998) (undisputed 
evidence); Smith v. Sears, Roebuck 
& Co., 681 So. 2d 871 (Fla. lst DCA 
1996) (disputed evidence); Clegg v. 
Chipola Aviation Inc., 458 So. 2d 
1186 (Fla. lst DCA 1984). 
Determining the Legal Sufficiency 
of the Evidence. When determining 
the legal sufficiency of the evidence, 
trial and appellate courts occupy 
equal footing and appellate courts 
apply the de novo standard of review. 
The de novo standard has been ap- 


plied, for example, to the review of 
rulings on motions for summary 
judgment, see Landis v. All State 
Ins. Co., 546 So. 2d 1051 (Fla. 1989); 
Florida Power Corp. v. Silver Lakes 
Homeowner’s Ass’n, 727 So. 2d 1149 
(Fla. 5th DCA 1999); motions for di- 
rected verdict, see Ritz v. Florida 
Patient’s Compensation Fund, 436 
So. 2d 987 (Fla. 5th DCA 1983), re- 
view denied, 450 So. 2d 488 (Fla. 
1984); motions for judgment of ac- 
quittal, see, e.g., D.R. v. State, 24 
Fla. L. Weekly D1134 (Fla. ist DCA 
May 5, 1999), and judgments not- 
withstanding the verdict. See Neely 
v. Martin K Eby Constr. Co, 386 U.S. 
(1967); Stirling v. Sapp, 229 So. 2d 
850 (Fla. 1969). 


Post-Trial Rulings 

Allowing Rehearing in Nonjury 
Case. The decision to grant rehear- 
ing rests in the sound discretion of 
the trial court and will be reversed 
only where there has been an abuse 
of that discretion. See Hollywood, 
Inc. v. Clark, 15 So. 2d 175 (Fla. 
1943); Shuman v. Winnick, 725 So. 
2d 1199 (Fla. 5th DCA 1999); 
Musselwhite v. Charboneau, 709 So. 
2d 199 (Fla. 5th DCA 1998). 

Of course, direct appellate review 
of an order denying a motion for re- 
hearing is not available. See Florida 
Living for the Retired, Inc. v. Retire- 
ment Hotel Associates, Inc., 167 So. 
2d 83 (Fla. 3d DCA 1964); Oxford v. 
Polk Federal Sav. & Loan Ass’n of 
Lakeland, 147 So. 2d 603 (Fla. 2d 
DCA 1962). 

Rulings on Motion for Mistrial. 
“(T]he question of whether a mistrial 
is proper falls within the trial court’s 
discretion and should not be granted 
unless an absolute legal necessity to 
do so exists.” Palmer v. State, 486 So. 
2d 22, 23 (Fla. lst DCA 1986). Ac- 
cordingly, the abuse of discretion 
standard applies when reviewing an 
order granting or denying a motion 
for mistrial. See Jones v. State, 1999 
WL 569558 (Aug. 5, 1999) 
(Lawrence, J. dissenting). 

Rulings on Motion for New Trial. 
The power to grant or deny a mo- 
tion for new trial rests with the trial 
court. The standard of review here, 
as with other discretionary acts, is 
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whether the court abused its discre- 
tion. The Supreme Court in Baptist 
Memorial Hospital, Inc. v. Bell, 384 
So. 2d 145, 146 (Fla. 1980) explained 
the test applied to such review: 

In reviewing this type of discretionary 
act of the trial court, the appellate court 
should apply the reasonableness test to 
determine whether the trial judge 
abused his discretion. If reasonable men 
could differ as to the propriety of the 
action taken by the trial court, then the 
action is not unreasonable and there can 
be no finding of an abuse of discretion. 
Canakaris v. Canakaris, 382 So. 2d 1197 
(Fla. 1980). As we stated in Cloud [Cloud 
v. Fallis, 110 So. 2d 669 (Fla. 1959)], the 
ruling should not be disturbed in the 
absence of a clear showing that it has 
been abused, and there has been no such 
showing in the instant case. 

A greater showing of abuse is re- 
quired to overturn an order grant- 
ing a new trial than an order deny- 
ing one. See Castlewood Int'l. Corp. 
v. LeFleur, 322 So. 2d 520, 522 n.2 
(Fla. 1975). Moreover, where the new 
trial order is based on legal errors 
committed at trial or as a remedy for 
unpreserved error, appellate courts 
apply the de novo standard of review. 
See Tri-Park Machinery, Inc. v. Hart- 
shorn, 644 So. 2d 118 (Fla. 2d DCA 
1994); and Hagan v. Sun Bank of 
Mid-Florida, N.A., 666 So. 2d 580 
(Fla. 2d DCA 1996), respectively. 


Specific Examples 
© Civil Practice Issues 

De novo standard: 

1) allowing defense of qualified 
immunity, see Post v. City of Ft. Lau- 
derdale, 7 F.3d 1552 (11th Cir. 1993). 

2) interpreting terms of contract, 
see Burns v. Barfield, 732 So. 2d 
1202 (Fla. 4th DCA 1999). 

3) granting motion for judgment 
notwithstanding the verdict, see 
Hendricks v. Dailey, 208 So. 2d 101 
(Fla. 1968); Duhlin v. Circle F 
Indus., 558 F.2d 456 (8th Cir. 1977). 

Competent substantial evidence 
standard: 

1) determining the credibility of 
witnesses, see Bijlani v. Pioneer 
House Assoc., 719 So. 2d 377 (Fla. 
3d DCA 1998); Ferry v. Abrams, 679 
So. 2d 80 (Fla. 5th DCA 1996). 

2) finding sufficient evidence to sup- 
port jury verdict, see DuPuis v. 79th 
Street Hotel, Inc., 231 So. 2d 532 (Fla. 
3d DCA), cert. denied, 238 So. 2d 105 


ty 

wie 

. 
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(Fla. 1970); Long v. City of Winter 
Park, 70 So. 2d 576 (Fla. 1954). 

Abuse of discretion standard: 

1) default final judgments, see 
Maranto v. Dearborn, 687 So. 2d 940 
(Fla. 3d DCA 1997); Williamson v. 
Bertino, 685 So. 2d 93 (Fla. 4th DCA 
1997); Collins v. Collins, 519 So. 2d 
729 (Fla. 2d DCA 1988) (vacate final 
default judgment); accord DeRuyter 
v. State, 521 So. 2d 135 (Fla. 5th DCA 
1988); but see Gibralter v. Associates, 
Inc., 488 So. 2d 582 (Fla. 4th DCA 
1986) (greater showing required to 
overturn order granting motion to 
vacate default than order denying it). 

2) remittitur, see Orlando Execu- 
tive Park, Inc. v. P.D.R., 402 So. 2d 
442 (Fla. 5th DCA), rev. denied, 411 
So. 2d 384 (Fla. 1981). 

3) vacating judgment pursuant to 
Florida Rule of Civil Procedure 
1.540, see Shields v. Fiinn, 528 So. 
2d 967 (Fla. 3d DCA 1988); Califor- 
nia Club Ins. Co. v. Lucca, 517 So. 
2d 72 (Fla. 3d DCA 1987). 

4) awarding costs, see Goslin v. 
Racal Data Communications, Inc., 
468 So. 2d 390 (Fla. 3d DCA), rev. 
denied, 411 So. 2d 384 (Fla. 1981). 

5) setting amount of attorney’s 
fees, see In re Estate of McArthur, 
443 So. 2d 1052 (Fla. 4th DCA 1984). 
© Criminal Practice Issues 

De novo standard: 

1) rulings on motions to suppress 
deciding purely legal issues, see 
Escobar v. State, 699 So. 2d 988 (Fla. 
1997), cert. denied, 118 S.Ct. 1512 
(1998) (voluntariness of confession); 
see also United States v. Montero- 
Camargo, 177 F.3d 1113 (9th Cir. 
1999) (existence of reasonable 
suspician to stop and entitlement to 
Miranda warnings reviewed de 
novo). 

2) entitlement to belated appeal, 
see Leath v. State, 694 So. 2d 855 
(Fla. 4th DCA 1997). 

Competent substantial evidence 
standard: 

1) rulings on motion to suppress 
deciding purely factual issues, see 
Caso v. State, 524 So. 2d 422 (Fla. 
1988), cert. denied, 488 U.S. 870 
(1988) (whether defendant 
custodialized during interrogation; 
see also Jorganson v. State, 714 So. 
2d 423 (Fla. 1998) (ability to consent 


The interplay among 
standards of review 
can be seen in two 

criminal law 
contexts: sufficiency 
of the evidence and 
some sentencing 
decisions. 


to search). 

2) post-conviction relief pursuant 
to Fla. R. Crim. P. 3.850, see Diaz v. 
Duggar, 719 So. 2d 865 (Fla. 1987), 
cert. denied, 484 U.S. 1079 (1988); 
Melendez v. State, 718 So. 2d 746 
(Fla. 1988). 

Abuse of discretion standard: 

1) competency to stand trial, see 
Hardy v. State, 716 So. 2d 761 (Fla. 
1988). 

2) speedy trial, see Zeigler v. State, 
402 So. 2d 365 (Fla. 1981) (grant- 
ing extension of speedy trial time, 
question of fact); accord Westberry 
v. State, 700 So. 2d 1236 (Fla. 1st 
DCA 1997); note that where the or- 
der concerns the application of Fla. 
R. Crim. P. 3.190 (governing speedy 
trials), use the de novo standard of 
review. 

3) granting motion to waive trial 
by jury, see United States v. Saadya, 
750 F.2d 1419 (9th Cir. 1985). 

4) withdrawal of nolo or guilty 
pleas, see Hunt v. State, 613 So. 2d 
893 (Fla. 1992); Porter v. State, 564 
So. 2d 1060 (Fla. 1990), cert. denied, 
498 U.S. 1110 (1991). 

5) sentencing, see Smith v. State, 
710 So. 2d 753 (Fla. 4th DCA 1998) 
(sentencing guidelines departure); 
Bernhardt v. State, 288 So. 2d 490 
(Fla. 1974) (probation revocation); 
Davis v. State, 704 So. 2d 681 (Fla. 
1st DCA 1997) (community control 
revocation). 

The interplay among standards of 


review can be seen, for example, in 
two criminal law contexts: suffi- 
ciency of the evidence and some sen- 
tencing decisions. 


Sufficiency of the Evidence 
Legal sufficiency of the evidence— 
that is, whether the evidence ad- 
duced by the state, if believed, could 
constitute proof beyond a reasonable 
doubt on every element of the crime 
charged—is a matter equally deter- 
minable by trial and appellate 
courts, and therefore subject to the 
de novo standard of appellate re- 
view. See Tibbs v. State, 397 So. 2d 
1120 (Fla. 1981), aff'd, 457 U.S. 31 
(1982); D.R. v. State, 24 Fla. L. 
Weekly D1134 (Fla. lst DCA 1999). 
Factual sufficiency, on the other 
hand, concerns whether the evidence 
presented was sufficient in weight 
and credibility to support the verdict 
and judgment. Because appellate 
courts cannot reassess either of these 
characteristics of evidence, and rou- 
tinely defer such consideration to the 
trial court, factual sufficiency is re- 
viewable according to the competent 
substantial evidence test. See State 
v. Smyly, 646 So. 2d 238 (Fla. 4th 
DCA 1994); Bradford v. State, 460 
So. 2d 926 (Fla. 2d DCA 1984). 
Moreover, where the evidence is 
wholly circumstantial, see State v. 
Law, 559 So. 2d 187, 188 (Fla. 1989), 
factual sufficiency is determined by 
whether the evidence is inconsistent 
with any reasonable hypothesis of 
innocence (jury question) and 
whether the state presented compe- 
tent substantial evidence to support 
the jury verdict. See Toole v. State, 
472 So. 2d 1174 (Fla. 1985); Heiney 
v. State, 447 So. 2d 210 (Fla. 1984). 


Sentencing 

Maneuvering among standards of 
review in the sentencing area is 
demonstrated by Blanco v. State, 
706 So. 2d 7 (Fla. 1997), in which 
the Supreme Court used all three 
standards to review the imposition 
of a death sentence following a mur- 
der conviction. As one of his non- 
statutory mitigating circumstances, 
Blanco put forth his impoverished 
background. The trial court accepted 
the mitigator, but then imposed the 
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death penalty. 

Blanco argued that the trial court 
failed to give sufficient weight to the 
mitigator. On review, the Supreme 
Court’s decision rested on the appli- 
cation of the different standards of 
review: 


The Court in Campbell v. State, 571 So. 
2d 415 (Fla. 1990), established relevant 
standards of review for mitigating cir- 
cumstances: 1) Whether a particular cir- 
cumstance is truly mitigating in nature 
is a question of law and subject to de 
novo review by this Court; 2) whether a 
mitigating circumstance has been estab- 
lished by the evidence in a given case is 
a question of fact and subject to the com- 
petent substantial evidence standard; 
and finally, 3) the weight assigned to a 
mitigating circumstance is within the 
trial court’s discretion and subject to the 
abuse of discretion standard. 

Applying this law to the present case, 
we find no error. First, the circumstance 
of impoverished childhood is mitigating 
in nature and qualifies for treatment as 
a mitigating circumstance. Second, com- 
petent substantial evidence supports the 
court’s finding that this circumstance 
was established in this case. And finally, 
the court did not abuse its discretion in 
assigning this circumstance little 
weight, for we cannot say that no rea- 
sonable person would give this circum- 
stance slight weight in the calculus of 
this crime. (footnotes omitted) 


Blanco, 706 So. 2d at 10-11. 


Mixed Questions 
of Law and Fact 

As discussed above, some cases 
involve issues that necessitate the 
application of two or more standards 
of review, depending on whether the 
precise issue for review is one of law 
or one of fact. 

For example, a trial court ruling 
that the defendant, charged with a 
misdemeanor in a criminal case, does 
not have the right to waive jury trial 
constitutes an error of law, review- 
able de novo. See Patton v. United 
States, 281 U.S. 276 (1930). On the 
other hand, a factual finding as to 
the voluntariness of the above waiver 
is reviewable using the abuse of dis- 
cretion standard. See, e.g., Peede v. 
State, 474 So. 2d 808 (Fla. 1985) 
(voluntariness of waiver of right to 
be present at trial), cert. denied, 477 
U.S. 909 (1986); Holmes v. State, 374 
So. 2d 944 (Fla. 1979) (voluntariness 
of motion to withdraw plea), cert. de- 
nied, 446 U.S. 913 (1980). See also 


Butler v. State, 706 So. 2d 100 (Fla. 
1st DCA 1998) (rulings on motions 
to suppress mixed questions of law 
and fact using different appellate 
standards of review). 

The choice of standards depends 
on which aspect (legal or factual) of 
the ruling is to be reviewed: “In sum, 
perhaps the clearest way to approach 
mixed law-fact questions is to allow 
free review of legal conclusions and 
legal effects, while deferring to de- 
terminations of underlying facts and 
even factual inferences.” 

Federal Standards of Review §2.18 
at 2-133. 


Certiorari 

There are three types of certiorari 
review in Florida appellate courts: 1) 
district court review of a final order 
by the circuit court acting in its ap- 
pellate capacity, 2) district court or 
circuit court review of nonfinal lower 
tribunal orders which are not enu- 
merated in Fla. R. App. P. 9.130 and 
3) circuit court review of orders en- 
tered by a local administrative body 
when such review is not authorized 
by statute. See Fla. Const. Art. V; 
Fla. R. App. P. 9.030 (b)(2) and (c)(3); 
Florida Appellate Practice §9.7. 

The standard of review applicable 
to the first type of certiorari (review- 
ing a circuit court appellate deci- 
sion) is whether the lower court de- 
parted from essential requirements 
of law resulting in a miscarriage of 
justice. See Combs v. State, 436 So. 
2d 93 (Fla. 1983). 

The standard of review applicable 
to the second type of certiorari (re- 
viewing nonfinal orders) is, again, 
whether the order constituted a de- 
parture from the essential require- 
ments of law and, secondly, whether 
the harm (material injury) can be 
cured on appeal from the final judg- 
ment. See Martin-Johnson, Inc. v. 
Savage, 509 So. 2d 1097 (Fla. 1987). 

The standard of review applicable 
to the last type (reviewing adminis- 
trative decisions) is whether the 
administrative body accorded due 
process of law, observed the essen- 
tial requirements of law and sup- 
ported its findings by competent 
substantial evidence. See Haines 
City Community Dev. v. Heggs, 658 
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So. 2d 523 (Fla. 1995). 


Conclusion 

Appellate standards of review oc- 
cupy a singularly important role in 
the disposition of cases. Judge 
Goldbold of the 11th Circuit Court 
of Appeals calls them “the appellate 
judge’s measuring stick,” John C. 
Goldbold, Twenty Pages and Twenty 
Minutes—Effective Advocacy on Ap- 
peal, 30 S.W.L.J. 810 (1976). 
Childress and Davis opine: “[F]rom 
an angle of empowerment, a review 
standard describes the positive au- 
thority the appellate court wields in 
its review function. The court de- 
cides how incorrect the decision be- 
low was and whether that reaches 
a reversible level.” Federal Stan- 
dards of Review, §1.01 at 1-3. 

From the practitioner’s perspec- 
tive, persuading the court to use a 
more favorable standard of review 
could make all the difference in the 
outcome of your appeal. See, e.g., 
Somerville, Standards of Appellate 
Review, in Appellate Practice 
Manual 16 (Priscilla Anne Schwab 
ed. 1992). 

At a minimum, isolating the cor- 
rect standard of review should be 
the starting point for analyzing any 
appellate law issue. UO 


1 In October, 1999, the Appellate Court 
Rules Committee of The Florida Bar rec- 
ommended that Fa. R. App. P. 9.210 be 
amended to require that initial briefs 
contain a statement of applicable stan- 
dards of review. The proposal has been 
referred to the Board of Governors and, 
if approved, will be submitted to the 
Florida Supreme Court in April 2000. If 
adopted, the provision will become effec- 
tive January 1, 2001. 


Harvey J. Sepler, J.D., Ph.D., is 
an assistant public defender (appeals 
division) in Miami. He serves on the ex- 
ecutive councils of the Appellate Practice 
Section and Criminal Law Section, of 
which he is chair-elect. 

This article is reprinted, with per- 
mission, from a chapter in the forthcom- 
ing Appellate Practice Manual (The 
Florida Bar CLE Publications), and is 
submitted on behalf of the Appellate Prac- 
tice Section, Lucinda Hofmann, chair. 
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Criminal Law 


The Fellow Officer Rule and the 
Officer Assistance Statute in Florida: 
Separate Assessments of Probable Cause 


onstitutional principles 

proscribe the ability of 

law enforcement officers 

to make arrests. War- 
rantless arrests are particularly 
scrutinized to ensure that the rights 
of citizens are protected. To effec- 
tuate a lawful arrest of any type 
requires a determination at some 
point that probable cause exists to 
make the arrest. Frequently, how- 
ever, a single officer is unable to 
provide firsthand evidence of the 
total circumstances giving rise to 
probable cause. The officer must in- 
stead rely on other officers to put 
the entire puzzle together. More- 
over, an officer often must rely on 
ordinary citizens to assist in effec- 
tuating lawful arrests. 

These scenarios are more readily 
apparent when one considers a few 
common specific examples. For in- 
stance, in Florida a police officer 
generally is not permitted to arrest 
a person for a misdemeanor com- 
mitted outside of the officer’s pres- 
ence. Frequently, however, an of- 
ficer may observe some of the 
elements of the offense, while a 
partner observes the remaining el- 
ements. Or, in other cases, an of- 
ficer may observe the misdemeanor, 
but may be in the process of arrest- 
ing another individual. As a result, 
the officer may then request an- 
other officer to come to the scene to 
make one of the arrests. If the gen- 
eral rule pertaining to misdemean- 
ors applied, both arrests by the sec- 
ond officer would be unauthorized. 
However, in both cases in Florida, 
these arrests would in fact be law- 
ful as explained in this article. 


by Judge Robert W. Lee 


To facilitate the necessary work 
of police officers, various legal prin- 
ciples have developed, consistent 
with Fourth Amendment require- 
ments, which assist in the determi- 
nation of probable cause. In particu- 
lar in Florida, two principles are 
frequently relied upon by courts 
when analyzing whether probable 
cause exists to make an arrest: the 
“fellow officer” rule and the “officer 
assistance” statute. However, attor- 
neys presenting these arguments to 
the courts often confuse the two and 
fail to understand the parameters 
and proper use of each. This confu- 
sion likely arises out of the fact that 
under certain factual scenarios, the 
two rules will overlap in applica- 
tion. Nevertheless, Florida law rec- 
ognizes each rule as being distinct, 
and, under many circumstances, to- 
tally unrelated to each other. 


The Fellow Officer Rule 

The “fellow officer” rule permits 
an officer to rely upon information 
supplied by fellow officers when 
making an arrest.! This doctrine is 
not statutory in origin; rather, it 
has its basis in the United States 
Supreme Court decision of Whiteley 
v. Warden, 401 U.S. 560 (1971). 
Here, the Supreme Court held that 
“police officers called upon to aid 
other officers in executing arrest 
warrants are entitled to assume 
that the officers requesting aid of- 
fered the magistrate the informa- 
tion requisite to support an inde- 
pendent judicial assessment of 
probable cause.”* The Florida Su- 
preme Court considered the fellow 
officer rule in Johnson v. State, 660 


So. 2d 648 (Fla. 1995). The court 
more broadly recognized the rule as 
one by which “information shared 
by officers investigating a crime is 
imputed to any one of their num- 
ber, even those from different agen- 
cies working together.”* The court 
further recognized that the fellow 
officer doctrine was “sweeping” in 
its application, but subject to any 
limitations imposed by federal 
Fourth Amendment analysis.’ 
This rule is also sometimes called 
the “collective knowledge” doctrine.® 
Under this doctrine, probable cause 
is determined by the collective 
knowledge of all officers, even if no 
individual officer is possessed with 
sufficient information alone to con- 
stitute probable cause.® It permits 
arresting officers to rely on the 
knowledge of other officers, even if 
those officers are not within the 
same agency or jurisdiction.’ In- 
deed, the other officers may even be 
in another state.* When informa- 
tion is received, the arresting officer 
may assume the information has a 
reasonable basis in truth.’ The in- 
formation may be in the form of an 
oral directive or a written bulletin.” 
Although most Florida cases ad- 
dressing the fellow officer rule re- 
fer to information received from 
other officers, at least one appellate 
court has ruled that this informa- 
tion may be supplied by any em- 
ployee of a law enforcement agency, 
such as a dispatcher.'! However, the 
case law requires that a traceable 
link exist from the initial source of 
the information to the arresting of- 
ficer.'? But, there is no requirement 
that the information actually be 
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communicated to the arresting of- 
ficer so long as the information ex- 
ists within the law enforcement 
community.'® Once the information 
is obtained by any officer, it is im- 
puted to all other officers.'* 

In determining probable cause to 
arrest under the fellow officer rule, 
an officer is entitled to rely on hear- 
say, even though such hearsay 
would be inadmissible at trial.’° An 
officer is also likely entitled to rely 
on other evidence which would be 
inadmissible at trial, including 
privileged information."® If, how- 
ever, the original officer relied on 
information later shown to be inac- 
curate, then probable cause may be 
vitiated, rendering the arrest un- 
lawful.'’ 


The Officer 
Assistance Statute 

F.S. §901.18 is another helpful 
tool which is available to assist law 
enforcement officers in effectuating 
lawful arrests. This statute permits 
an officer who is in the process of 
making a lawful arrest to summon 
any other person to the scene to as- 
sist in making that arrest. Although 
one appellate decision has in dictum 
referred to §901.18 as a “fellow of- 
ficer” rule,’* this statute is most 
clearly not the codification of the 
fellow officer rule announced in the 
controlling Whiteley and Johnson 
precedents. Rather, this statutory 
provision expands the scope of the 
fellow officer rule to all those indi- 
viduals other than simply law en- 
forcement officers in one limited area: 
when an officer is already in the pro- 
cess of making a lawful arrest. 

Unlike the fellow officer rule, the 
officer assistance statute requires 
that the officer requesting assis- 
tance has already developed prob- 
able cause to arrest or has already 
observed all the elements of the of- 
fense.'* Even an undercover officer 
can provide this foundational role.” 
Once the process of making a law- 
ful arrest has begun,”! the officer 
may request or command the assis- 
tance of anyone else to make the 
arrest, including back-up officers,” 
and, by the clear language of the 
statute, even an ordinary citizen. 


Because §901.18 applies to any 
individual person, it is irrelevant 
whether the assisting officer is lo- 
cated within his or her jurisdiction.” 
However, unlike the fellow officer 
rule,** the assisting person must 
actually be summoned by the re- 
questing officer for the purpose of 
assisting in the arrest.” If the as- 
sisting person is solely an unsolic- 
ited volunteer, the safe harbor of 
§901.18 does not arise to authorize 
the arrest. 

The assistance statute applies to 
all offenses, including felonies, mis- 
demeanors,” and even traffic infrac- 
tions.2” However, if the observing 
officer or initial officer is not legally 
authorized to make an arrest, due 
to the lack of probable cause or oth- 
erwise, the assistance statute is not 
triggered at all.”* Under this circum- 
stance, the state would have to rely 
on other theories to render the ar- 
rest lawful.” 


Conclusion 

Fourth Amendment protections 
applicable in Florida state court pro- 
ceedings require that reviewing 
courts carefully examine warrant- 
less arrests. The fellow officer rule 
and officer assistance statute are 
tools available to assist in this 
analysis. To avoid the apparent 
widespread confusion on the reach 
of these precepts, attorneys from 
both the prosecution and defense 
bars need to be well aware of the 
parameters of these principles to ef- 
fectively present their arguments to 
inquiring judges. 
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¢ Judge Norman Gerstein of Mi- 
ami, who has been on the bench 
more than 20 years and has served 
in all divisions of the court. 


28 Riehle v. Dep’t of HSMV, 684 So. 2d 
823, 824 (Fla. 2d D.C.A. 1996). Whether 
the arrest would have been authorized 
under the fellow officer rule was not ad- 
dressed by the court. See also State v. 
Phoenix, 428 So. 2d 262, 265 n.1 (Fla. 
4th D.C.A. 1982). 

29 For example, the parameters of a 
citizen’s arrest for a felony are discussed 
in Phoenix, 428 So. 2d at 265-66. The 
parameters of a citizen’s arrest for 
breach of the peace are discussed in 
Clinton, 421 So. 2d at 188. The param- 
eters of an extrajurisdictional arrest 
arising from a police investigation are 
discussed in Phoenix, 428 So. 2d at 264— 
65 and Goodman, 399 So. 2d at 1121. 


Judge Robert W. Lee has served 
as a Broward County judge since Janu- 
ary 1998. He previously was a share- 
holder in the law firm of Smith & Hiatt, 
PA., Ft. Lauderdale. Judge Lee received 
his B.A. (President’s honor roll) from 
Jacksonville University in 1982, and his 
J.D., with honors, from the University 
of Florida College of Law in 1985. 

This column is submitted on behalf 
of the Criminal Law Section, George E. 
Tragos, chair, and Randy E. Merrill, 
editor. 


¢ Joni Goodman, director of the 
Guardian ad Litem Program for 
Dade County’s Juvenile Court. 

¢ Victoria Ho, a certified matri- 
monial lawyer in Naples. 

e Judge Michael Jones of 
Pensacola, another highly experi- 
enced judge who has served in all 
divisions of the court, and past chair 
of the Conference of Circuit Court 
Judges. 

e Kathleen Ann Kearney, Secre- 
tary of the Department of Children 
and Families and a former juvenile 
court judge. 

¢ Maria Landin, a member of the 
Youth Advisory Board of the Depart- 
ment of Children and the Indepen- 
dent Living Program of the Depart- 
ment of Children and Families. 

¢ Carlos Martinez, who is in 
charge of social services for the Pub- 
lic Defender’s Office in Miami. 

e Fredrick Howard Lebron 
McClure, a respected civil attorney 
with Holland & Knight in Tampa. 

¢ Richard Milstein, an experi- 
enced civil and probate attorney in 
Miami, and past recipient of the 
Tobias Simon Pro Bono Service 
Award. 

¢ Rep. Sandra Murman, a mem- 
ber of the Florida House of Repre- 
sentatives from Tampa and chair of 
the House Committee on the De- 
partment of Children and Families. 

¢ Pat O’Connell, a lobbyist in Tal- 
lahassee and legislative assistant to 
former Secretary of Education Betty 
Castor. 

e Judge Frank Orlando, a retired 
judge who directs the Center for the 
Study of Youth Policy at the 
Shepard Broad Law Center. 

e Justice Barbara J. Pariente of 
the Supreme Court of Florida. 

¢ Beverly Laura Parker, an attor- 
ney with more than 20 years’ expe- 
rience in family law. 

¢ Bernie Perlmutter, director of 
the University of Miami School of 
Law’s Children and Youth Law 
Clinic. 

e Azim Ramilize, an attorney with 
the Department of Juvenile Justice. 


e Sen. Burt Leon Saunders, a 
member of the Florida Senate from 
Naples with expertise in health law. 

¢ Dr. Edward Sczechowicz, a psy- 
chologist in Miami with expertise in 
juvenile sexual offenders, and sub- 
stantial experience in evaluations in 
dependency and family court. 

¢ Robert Sechen, general counsel 
for the Department of Juvenile Jus- 
tice. 

e Judge Lynn Tepper of Pasco 
County, who has extensive experi- 
ence with juvenile court issues, and 
currently serves in a unified division 
of family, juvenile court. 

¢ Judge Martha Warner of the 
Fourth District Court of Appeal. 

e Diana Wasserman, a member of 
the Broward County School Board. 

¢ Dr. Alisa Warner, a specialist 
in juvenile victims of sexual abuse 
at Kristi House in Miami. 

¢ Gary Woodfield of West Palm 
Beach, an attorney with substantial 
experience representing children. 

¢ Judge Daniel Dawson, a circuit 
court judge from Orlando who chairs 
the Dependency Court Improvement 
Project. 

This group, I believe, has the ex- 
perience, expertise, and dedication 
to develop within a two-year 
timeframe a blueprint for improv- 
ing how our justice system deals 
with our most vulnerable and im- 
pressionable citizens. I encourage 
you to share any thoughts or ideas 
for improvements with members of 
the commission, and to follow the 
commission’s work and embrace its 
recommendations. 

By pulling together, we who are 
responsible for the justice system’s 
handling of the needs of children can 
improve their experience with our 
courts, increase their respect for our 
system, and improve the lot of all 
citizens of Florida. 

I hope you will help. 


EpitH G. OSMAN 
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Family Law 


Family Violence: A Report 


on the State of the Research 


by Judge Cindy S. Lederman and Neena M. Malik 


very day family law judges 

make many important and 

difficult decisions that af- 

fect the lives of the people 
who appear before them in family 
violence-related cases. These deci- 
sions are often made quickly based 
on the evidence presented in court, 
and on the applicable law, but are 
often made without the benefit of 
research-based knowledge about 
family violence. Just as important 
decisions about people’s lives are 
made daily in courts dealing with 
family violence cases, the academic 
community also is engaged daily in 
the study of human behavior and 
interventions designed to modify 
behavior relative to families in- 
volved in family violence. This aca- 
demic work can and should be used 
to inform the decisions of the court’s 
dealing with family violence, as its 
use has only enhanced the exercise 
of therapeutic jurisprudence to date, 
and as the body of research evolves, 
it will continue to point the way to 
other effective solutions. 

A tremendous gap exists between 
those who conduct research and the 
judges and lawyers who deal di- 
rectly with family violence. Family 
violence justice stakeholders often 
are not exposed to research findings 
in their decisionmaking and rarely 
understand the necessity of contrib- 
uting to the body of evaluative re- 
search. The crisis-driven nature of 
the justice system primarily re- 
sults in a form of decisionmaking 
that results in after-the-fact and 
isolated interventions, rather than 
comprehensive approaches or 
broad-based initiatives. 


This column 
summarizes the legal 
interventions 
discussed in 
Violence in Families: 
Assessing 
Prevention and 
Treatment Programs. 


If those of us involved in the daily 
decision-making process in courts 
dealing with family violence would 
use social science to inform our work, 
the effectiveness of our decisions 
would only be enhanced. Social sci- 
ence research may be particularly 
helpful in assisting the courts with 
decisionmaking relative to family 
violence, as the social dynamics 
these courts are resolving are excep- 
tionally complex and only when large 
samples of cases are reviewed do 
positive solutions reveal them- 
selves. This article is an effort to 
summarize the current state of the 
research relative to legal interven- 
tions in the area of family violence, 
and make that knowledge accessible 
to judges and lawyers who can then 
integrate that knowledge into their 
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policymaking and decisionmaking. 

In August of 1994, the National 
Research Council (NRC), a branch 
of the National Academy of Sci- 
ences,! convened a committee of 21 
family violence experts, the Commit- 
tee on the Assessment of Family 
Violence Interventions (“the com- 
mittee”), to engage in a three-year 
effort to synthesize the existing body 
of research knowledge regarding the 
development, implementation, and 
effectiveness of interventions de- 
signed to treat and prevent family 
violence. Ultimately, in 1998, the 
committee’s work resulted in publi- 
cation of a comprehensive report on 
the existing state of research-based 
knowledge on family violence en- 
titled Violence in Families: Assessing 
Prevention and Treatment Programs* 
(hereinafter Violence in Families). 
This report, though rarely used by 
those in the justice system, provides 
important knowledge about the 
field of family violence that can and 
should inform the work of lawyers 
and judges dealing with cases in- 
volving domestic violence and child 
maltreatment. 

The committee defined family 
violence as adult domestic violence, 
child abuse or neglect (hereinafter 
“maltreatment”), and elder abuse, 
and found that the rates of family 
violence in this country constitute a 
serious social problem. It is widely 
believed that approximately three 
million children each year are re- 
ported victims of child maltreat- 
ment, and that as many as almost 
three million adults are victims of 
violence or abuse from family mem- 
bers.’ In the juvenile justice system, 


j 
. 


family violence issues are addressed 
in court every day. Given the poten- 
tial lethality involved in these cases, 
it is incumbent upon those of us in 
the legal system to engage in an in- 
terdisciplinary dialogue with re- 
searchers to develop interventions 
that will more effectively curb the 
violence and meet the needs of the 
affected children and families. 

The role of social science and the 
work of the juvenile and family courts 
go hand in hand. Though data are 
limited and research is difficult to 
conduct in the court, the science avail- 
able and summarized in Violence in 
Families has yielded important in- 
formation in the areas of child mal- 
treatment interventions, including 
mandatory reporting; court-man- 
dated treatment of sex offenders and 
other child maltreatment offenders; 
and alternatives to the live testi- 
mony of children in court. Likewise, 
Violence in Families has resulted in 
important interventions in the area 
of adult family violence, including 
civil orders for protection, arrest poli- 
cies, batterers treatment, and man- 


datory prosecution policies. These 
results are summarized in greater 
detail below with the goal of educat- 
ing courts such that implementation 
of the results can be achieved. 


Child Abuse or 
Neglect Interventions 
Mandatory reporting. With regard 
to child abuse or neglect, the NRC 
found that in the 1960s, nearly ev- 
ery state adopted mandatory re- 
porting laws for intentional child 
injuries when detected by a physi- 
cian. Since the inception of the man- 
datory reporting requirement, a 330 
percent increase in the number of 
cases reported has resulted. Thirty- 
seven percent of the cases reported 
are ultimately substantiated. The 
NRC has found that these reporting 
laws have had the positive result of 
bringing more maltreated children 
to the attention of the courts such 
that they can receive protection. 
The NRC, however, also noted that 
these mandatory reporting require- 
ments were universally adopted 
without any scientific evidence of 
their effectiveness. To date, no reli- 


able study has yet demonstrated the 
positive or negative effects of these 
reporting laws on the health and 
well-being of children at risk for 
maltreatment. While the committee 
noted the obvious positive objectives 
of the mandatory reporting require- 
ment, it listed a number of common 
concerns about unintended adverse 
impacts of the law, including: 

1) Discouraging custodians who do 
not want involvement with the legal 
system from seeking social services 
and health care for themselves and 
their children; 

2) Justice system retaliation for 
disclosure of maltreatment; 

3) Creating the expectation of so- 
cial services and protection that can- 
not be met; 

4) The flooding of the social ser- 
vice system with relatively minor 
cases of child maltreatment; 

5) Interfering with provider-client 
relationships and rapport; and 

6) Encouraging greater surveil- 
lance bias, including class or ethnic 
bias in reporting, because of dispro- 
portionate reporting in low income 
and minority communities who rely 
on public service for care and whose 
providers are more likely to file re- 
ports. 

The committee noted that some 
critics argue that mandatory report- 
ing requirements have weakened 
the protection of children, not only 
because of the reasons listed above, 
but also because reporting diverts 
administrative resources away from 
social services for children and fami- 
lies in serious trouble in favor of in- 
vestigation of minor cases. 

Consequently, in the juvenile and 
family court system, we must be 
aware that many of the cases that 
are presented in court will be rela- 
tively minor and will need less at- 
tention. The result should be coor- 
dination and the creation of 
guidelines for those in the child pro- 
tection field who are flooded with 
reports through the child abuse 
hotlines and other sources of the 
types of cases that warrant judicial 
intervention. 

Mandated offender treatment. Once 
cases involving child abuse or neglect 
appear in court, the court can order 


parents to complete treatment as a 
condition of regaining custody of 
their children. The committee noted 
the concern that mandating treat- 
ment, rather than encouraging vol- 
untary treatment, reduces the effec- 
tiveness of such treatment; the 
committee found, however, that the 
data on this issue do not support this 
criticism. Studies reviewed by the 
committee indicated that court-or- 
dered parents were more likely to 
complete treatment than parents 
voluntarily receiving treatment. 
Consequently, the committee found 
that mandating treatment does not 
increase resistance to participation. 
In fact, the research suggests that 
court oversight of treatment refer- 
rals facilitates completion for of- 
fenders who would be otherwise un- 
likely to participate voluntarily. 
Thus, courts should not hesitate to 
mandate treatment in cases involv- 
ing child abuse or neglect. 

In contrast, the committee found 
that treatment programs involving 
child sex offenders did not reduce re- 
cidivism. Regardless, such programs 
have substantially increased in num- 
ber over the past decade. Most of 
these programs are outpatient pro- 
grams using a cognitive-behavioral 
approach to treatment. The cogni- 
tive-behavioral approach attempts 
to change an offender’s beliefs about 
the permissibility of sexual behav- 
ior with children and attempts to 
place negative consequences for of- 
fending and positive consequences for 
resisting offending. Given the 
committee’s findings, however, fam- 
ily violence courts should consider 
using more active criminal sanctions 
against such child sex offenders. The 
committee found that when child sex 
treatment includes multiple compo- 
nents, such as social skills training 
and group therapy, promising results 
were most likely. Consequently, the 
committee’s findings suggest that 
courts need to utilize criminal sanc- 
tions to a greater extent, and to uti- 
lize more comprehensive approaches 
to child sex offender treatment, to 
best decrease this form of criminal 
behavior. 

Prosecution. Child maltreatment 
offenders are rarely prosecuted. In 
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fact, the committee noted that a de- 
bate exists as to whether perpetra- 
tors of child abuse should be pros- 
ecuted at all, given the familial 
nature of the crime. Those opposed 
to prosecution tend to believe that 
treatment is preferable to prosecu- 
tion and that criminal prosecution 
interferes in family matters and is 
destructive to the family. Those in 
favor of prosecution cite the deter- 
rent effect, public policy arguments 
concerning the need to enforce the 
law and to protect the public, and 
the ability to coerce offenders into 
treatment. The committee found, 
however, that a comprehensive sci- 
entific evaluation of prosecution has 
yet to be undertaken. The commit- 
tee found that some data support 
the fact that coercing offenders into 
treatment can be effective. 

Children’s testimony. Whether we 
are working toward prosecution or 
civil court actions, often we need to 
rely on the words of children to help 
guide our actions in court. The com- 
mittee noted that in spite of data to 
the contrary, children typically have 
not been considered believable wit- 
nesses in court. Although most of the 
research has been conducted in labo- 
ratory settings, not in courtrooms, 
the committee found that the data 
are consistent that children appear 
to be no more likely to lie than 
adults. In fact, the research suggests 
that children often recall traumatic 
events vividly. 

The committee found that the im- 
pact of testifying on children is indi- 
vidualized. For some children testi- 
fying in a courtroom can be beneficial, 
while for other children it can be trau- 
matic. The research contains child 
development literature which should 
be used to determine whether a child 
should testify in court given that 
some children may be helped and 
some harmed by giving such testi- 
mony. The determination of whether 
the child should testify should be 
distinct from the credibility of the 
child’s testimony. Rather, the court 
should simply utilize the available 
evidentiary’ forms in determining 
what is in the best interests of the 
child in presenting the child’s testi- 
mony to the trier of fact. 


Whether we are 
working toward 
prosecution or civil 
court actions, often 
we need to rely on 
the words of children 
to help guide our 
actions in court. 


Domestic Violence 
Interventions 

Twenty years ago, legal institu- 
tions responded with ambivalence 
to domestic violence. Arrests were 
not made; batterers were rarely 
prosecuted; and judges dismissed 
the cases summarily at the request 
of the victim without further inquiry. 
Intervention by the criminal justice 
system was not thought to be war- 
ranted in cases that were considered 
private family matters. The law was 
interpreted to almost require that 
the battery be committed in the pres- 
ence of a police officer before an ar- 
rest could be made. 

By 1980, 47 states had enacted 
family violence legislation which cre- 
ated protection for victims through 
domestic violence protection orders 
and empowering police to make ar- 
rests without warrants. 

Civil orders of protection. Every 
state now has a law that creates civil 
orders of protection (CPOs) for do- 
mestic violence cases. Also known 
as restraining orders, these victim- 
initiated legal interventions are is- 
sued after court hearings in which 
the victim proves by a preponderance 
of the evidence that he or she is in 
reasonable fear of imminent danger 
from the respondent as a result of 
past acts of violence or threats of 
violence. The judge in most states 
has the power to do the following: 

1) Remove the respondent from 
the parties’ home; 
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2) Require the respondent to pay 
child support; 

3) Prohibit the respondent from 
having direct or indirect interaction 
with the victim; 

4) Grant temporary custody of the 
children to the victim; 

5) Require the respondent to at- 
tend counseling; 

6) Remove guns from the pre- 
mises; and 

7) Determine conditions of visita- 
tion with the children. 

Although there are no scientific 
data evaluating the effectiveness of 
CPOs in reducing domestic violence, 
we do know from victim reports that 
when enforced, they play a role in 
providing security and building self- 
esteem for the victims. One of the 
most important roles the court can 
play in evaluating the effectiveness 
of orders of protection is working 
with researchers to evaluate CPOs 
in conjunction with other law en- 
forcement strategies. A number of 
questions remain to be answered, 
including how well CPOs work when 
combined or compared with other 
law enforcement strategies. 

Arrest policies. The most scientifi- 
cally robust findings in the area of 
family violence interventions are on 
arrest policies for domestic violence. 
This intervention clearly is the best- 
studied in the family violence do- 
main. Among the best studies in this 
area is the Minneapolis Domestic 
Violence Experiment research by 
L.W. Sherman and R.A. Berk, in 
which the specific deterrent effects 
of arrest for domestic violence were 
documented.’ In this study, the in- 
tervention made by the responding 
police officer was randomly assigned 
to one of the three possible treat- 
ments: 1) arrest of the suspect; 2) 
ordering one of the parties out of the 
residence; or 3) advising the couple.® 
Findings in this study were that the 
prevalence of subsequent offending 
was reduced by nearly 50 percent 
when the suspect was arrested. This 
study resulted in a substantial 
change in arrest policies and proce- 
dures in domestic violence cases. In 
response, pro arrest policies were 
instituted across the country. 

Replications of the Minnesota ex- 
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periment were conducted in five ju- 
risdictions with a design that inten- 
tionally included similar features to 
the Minnesota experiment (em- 
ployed in misdemeanor cases; ran- 
dom assignment of interventions; 
and the use of victim and police re- 
ports as measures of outcome). An 
interesting result of the replication 
experiments was that arrest ap- 
peared effective only with employed 
offenders, but not with unemployed 
offenders. Though data are mixed and 
indicate that arrest may not always 
work, arrest still appears to be an 
important intervention. In addition 
to the public perception of the value 
of arrest, it may have an important 
effect on certain kinds of people. Ar- 
rest and overnight incarceration 
pending a bond hearing appear to 
have deterred some batterers 
through a strong sense of social con- 
trol. The data on batterers indicate 
that arrest may be a very important 
deterrent to some who believe they 
will not be caught or punished.’ In 
fact, some research exists that the 
continued threat of legal sanctions 
may have a stronger deterrent effect 
than the actual imposition of the 
sanction through the arrest process, 
especially in cases where the offender 
is no longer at the scene when the 
police arrive. 

In designing outcome measures for 
future research, we must go beyond 
the standard study of recidivism to 
include the impact on the victim and 
the interactions between the victim 
and offender, the impact of arrest on 
others in the household (such as the 
children), and the community effect, 
as well as the cost and unintended 
consequences of arrest policies. The 
research in this area reminds us how 
important the voice of the victim is 
in designing appropriate legal sanc- 
tions in domestic violence cases. 

Mandated batterers treatment. 
Mandating treatment for batterers 
as a part of a sentence of conviction 
or as pretrial diversion for domestic 
violence is increasingly common in 
this country. In fact, several states 
have mandated batterers treatment 
for all convicted batterers, despite 
the fact that there is little under- 
standing of the need to match the 


The data on 
batterers indicate 
that arrest may be 

a very important 
deterrent to some 
who believe they will 
not be caught 

or punished. 


batterer’s needs and profile to spe- 
cific types of treatment. The crimi- 
nal justice response to batterers 
treatment is often “one size fits all,” 
though there is growing evidence 
that there is significant variability 
in the violent behavior of and thus 
the treatment required for those 
who perpetrate domestic violence.® 
We do not know whether treat- 
ment for batterers is effective. The 
limited experimental or quasi-ex- 
perimental evidence to evaluate the 
effectiveness of batterer interven- 
tions is inconclusive, with some stud- 
ies indicating reductions in recidi- 
vism and others showing no effects. 
Most studies have small sample 
sizes, and variations exist in the way 
recidivism is measured, with some 
studies using police data, and oth- 
ers using interviews of offenders 
who are likely to underestimate the 
amount and severity of violence. 
Those studies that have been con- 
ducted, in addition to demonstrat- 
ing mixed results regarding the re- 
duction of violence, show attrition 
rates as high as 25 to 37 percent for 
court-mandated offenders. This 
raises a significant concern regard- 
ing the failure of the criminal jus- 
tice system to hold the offender ac- 
countable for nonattendance, 
particularly when the safety of the 
victim can be compromised by a false 
sense of security based on the impo- 
sition of mandatory treatment, fol- 
lowed by weak and inconsistent sanc- 


tions for noncompliance by 
batterers. Many states have legis- 
lated minimal criteria for standard 
program types, lengths, and quali- 
fications of treatment providers. 
Limited empirical evidence exists to 
guide this standard setting. It is, 
therefore, important for courts to 
design individual sentences based 
on the specifics of each case, which 
will necessitate the modification 
and individualization of treatment 
programs. In addition, when treat- 
ment is ordered, courts must moni- 
tor treatment compliance and hold 
the noncompliant offender account- 
able with criminal sanctions. 

Prosecution. Similar to the lack of 
studies on criminal prosecution of 
child maltreatment, few studies 
have documented the effects of pros- 
ecution on spouse or partner assault. 
There have been, however, studies 
focusing on prosecutorial decision- 
making and the process of choosing 
cases for filing. The only study that 
met the committee’s inclusion crite- 
ria was the Indianapolis Domestic 
Violence Prosecution Experiment 
researched by D.A. Ford and M.J. 
Regoli.’ The research consists of 678 
cases which were randomly assigned 
prosecution goals: 1) diversion with 
counseling; 2) probation with coun- 
seling; or 3) other interventions such 
as fines, probation, or jail. No dif- 
ference in repeat violence was found. 
Victims who were permitted to drop 
charges but did not do so were less 
likely to experience revictimization 
within six months after the case was 
closed. This study did not include 
serious felony cases. This study un- 
derscores the necessity to support 
and encourage victims in the pros- 
ecution of their batterers. 


Conclusion 

The research compiled by the com- 
mittee should be an important re- 
source for lawyers and judges who 
handle family violence cases. For 
decades, criminal justice research- 
ers and social scientists have been 
studying the causes and conse- 
quences of family violence and the 
development, implementation, and 
effectiveness of interventions de- 
signed to treat and prevent family 
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violence. This knowledge is rarely 
available to those of us who work 
every day in the courtroom, laboring 
over these difficult cases. It is im- 
perative that we understand and in- 
corporate this research in our daily 
decisionmaking if we are to engage 
in effective sentences and interven- 
tion efforts. 

Legal interventions can save lives, 
protect victims, and change behav- 
ior. Such interventions constitute a 
critical institutional response to a 
serious social problem that has been 
recognized as a significant public 
health threat. Research indicates 
that mandatory arrests by police 
and court-granted restraining orders 
are among the interventions taken 
for the protection of victims. Like- 
wise, court-mandated batterers in- 
tervention for domestic violence of- 
fenders and case plans for child 


maltreatment offenders are often 
the only interventions that take 
place for family violence offenders. 
The research shows that there are 
many more questions to be an- 
swered in order to improve our in- 
stitutional response to family vio- 
lence and ensure that the quality of 
justice is constant. While family vio- 
lence cases are the most difficult, 
complex, and frustrating cases in the 
court today, knowledge of the law 
alone is not enough to ensure that 
what we are doing is the most effec- 
tive intervention in the lives of fami- 
lies victimized by violence. Without 
the benefit of research-based knowl- 
edge, the justice system risks fash- 
ioning overly simplistic solutions to 
extremely complex dynamics. O 


1 The National Academy of Sciences 
was originally created by Congress 


not a private family matter. 
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during Abraham Lincoln’s presidency 
to advise the federal government on 
scientific matters. The National Acad- 
emy of Sciences’ first act of scientific 
assistance was to advise President Lin- 
coln on making operable compasses on 
iron ships. To this day, the National 
Academy of Sciences continues to ad- 
vise the President and Congress on 
important scientific matters. 

2 This publication is available from 
the National Academy Press. 

3M.A. Straus, M.A. & R.J. GELLEs, 
PHYSICAL VIOLENCE IN AMERICAN FAMILIES: 
RISK FACTORS AND ADAPTATION TO VIOLENCE IN 
8,145 FAMILIES 95 (1990). 

“Modifications in the rules of evi- 
dence now create hearsay exceptions 
for child testimony to permit the use of 
videotaping or closed circuit television 
to present the testimony without the 
child’s being required to testimony 
“live” in court. See Fa. Star. 
§90.803(23). 

5 49 AMERICAN SOCIOLOGICAL REVIEW 261 
(1984). 

® Random assignment is one of the 
most scientifically appropriate methods 
of testing intervention as it places in- 
dividuals in groups without deciding a 
priori whether a certain intervention 
might work better than others. In other 
words, random assignment ensures 
that no one group of offenders will get 
one intervention over others. 

7A. Holtzworth-Munroe & G.L. 
Stuart, Typologies of Male Batterers: 
Three Subtypes and the Differences 
Among Them, 116 PsycHo.. BULL. 476 
(1994). 

8 Id. 

® Indianapolis domestic violence pros- 
ecution experiment, Final Grant Re- 
port to National Institute of Justice 
(1993). 
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Federal Judgments in Florida — 
Still Good After Five Years 


ecently I ate lunch with 

a friend, a fine trial law- 

yer who spends much of 

his time in federal court. 
We chose a small lunch spot near 
our federal courthouse in Jackson- 
ville, which turned out to be a very 
apt venue for our conversation. 

My colleague ordered the veg- 
etable platter and I ordered the spe- 
cial. Midway through his okra and 
tomatoes, he made the statement 
which was to be the genesis of this 
article. 

“You know, federal judgments 
aren’t good after five years any- 
more,” he said. That stopped me 
cold, right in the middle of butter- 
ing my cornbread. “What do you 
mean?” I said. 

“I mean federal judgments in 
Florida are only good for five years,” 
he said. 

He then proceeded to tell me 
about the 11th Circuit’s recent de- 
cision in Balfour Beatty Bahamas, 
Ltd. v. Bush, 170 F.3d 1048 (11th 
Cir. 1999), and how that decision 
supposedly supported his surpris- 
ing statement. For those who 
haven’t read Balfour, the key points 
are briefly these: In 1991, the plain- 
tiff, Balfour, obtained a judgment 
in the U.S. District Court for the 
Southern District of Florida against 
the defendant, Bush. In 1997 
Balfour served Bush and his wife 
with post-judgment interrogatories 
and subpoenas duces tecum for 
depositions in aid of execution. 
Bush sought a protective order, ar- 
guing that the five-year limitation 
of F.S. §95.11(2)(a) applied to 
Balfour’s judgment and barred its 


by Michael G. Tanner 


The lien of a 
judgment of a 
federal court sitting 
in Florida is 
enforceable for up to 
20 years from the 
date of entry. 


collection efforts.' That statute pro- 
vides: 

95.11 Limitations other than for the re- 
covery of real property. 

Actions other than for recovery of 
real property shall be commenced as fol- 
lows: ... 

(2) WITHIN FIVE YEARS. -— 

(a) An action on a judgment or de- 
cree of any court, not of record, of this 
state or any court of the United States, 
any other state or territory in the United 
States, or a foreign country.” (emphasis 
added) 


Bush argued that Balfour’s 1991 
judgment was entered by a “court 
of the United States” and was there- 
fore unenforceable in 1997.° The 
district court denied Bush’s motion, 
agreeing with Balfour that a federal 
court sitting in Florida is a “court 
of record in this state” and that the 
20-year limitation period of F.S. 


§95.11(1) applied to any efforts to 
enforce Balfour’s federal judgment.‘ 

In March 1999, the 11th Circuit 
reversed the district court, holding 
that the term “any court of the 
United States” of F.'S. §95.11(2)(a) 
applied to the court which rendered 
Balfour’s judgment and that 
Balfour’s collection efforts were 
therefore barred.° 

I told my lunch companion that I 
knew about Balfour, but that I still 
didn’t understand his statement. I 
explained that the decision did not 
address the duration of the lien of a 
judgment of a federal court sitting 
in Florida, and such liens (and the 
right to enforce them) continue for 
up to 20 years, notwithstanding 
Balfour. 

It was a long lunch and I could 
tell my colleague was still skepti- 
cal. 


Florida’s Lien Law 

Consider first Rule 69(a), Fed. R. 
Civ. P., which governed Balfour’s 
post-judgment discovery. That rule 
directs that the procedure which a 
federal court is to follow “on execu- 
tion .. . and in aid of a judgment, 
and in proceedings on and in aid of 
execution” shall be “in accordance 
with the practice and procedure of 
the state in which the district court 
is held.”® 

Generally, the methods available 
in Florida to enforce a judgment in- 
clude lien, independent action, ex- 
ecution, creditor’s suit, contempt, 
and mandamus.’ As to liens, federal 
law directs that judgments ren- 
dered by federal courts sitting in 
Florida shall be a lien on “property” 
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(real and personal) located in the 
state to the same extent as judgments 
of Florida courts.* In the language 
of the federal statute, 28 U.S.C. 
§1962: “Every judgment rendered by 
a district court within a State shall 
be a lien on the property located in 
such State in the same manner, to 
the same extent and under the same 
conditions as a judgment of a court 
of general jurisdiction in such State, 
and shall cease to be a lien in the 
same manner and time.” 

A judgment of a Florida circuit 
court (a court of general jurisdic- 
tion) becomes a lien on real prop- 
erty in a particular county when a 
certified copy of the judgment is 
recorded in the public records of 
the county and any judgment so re- 
corded “shall be a lien for a period 
of seven years from the date of the 
recording” under F.S. §55.10(1). 
F.S. §§55.10(2) and (3) provide that 
the lien may be extended for two 
additional seven-year periods by 
re-recording, but that no lien shall 
extend beyond the period provided 
for in F.S. §55.081°—“20 years 
from the date of the entry of such 
judgment, order or decree.””° 

Federal law further directs that 
when state law requires a state 
court judgment to be recorded in 
order for a lien to attach, the re- 
cording requirement likewise ap- 
plies to federal judgments, but only 
if the state law authorizes the 
similar recording of federal judg- 
ments.'! Florida law so provides; 
F.S. §28.222(3)(C) provides that 
the clerks of the circuit courts are 
authorized to record “[jjudgments, 
including certified copies of judg- 
ments, entered by any court of this 
state or by a United States court hav- 
ing jurisdiction in this state... .”'” 

As to personal property, the 
holder of a Florida judgment is en- 
titled to an execution “during the life 
of the judgment” and “[w]hen is- 
sued, an execution is valid and ef- 
fective during the life of the judg- 
ment or decree on which it is 
issued.”"* An execution becomes a 
lien on personal property from the 
time it is delivered to the sheriff'® 
and such liens on personal property 
are likewise limited to 20 years from 


the date of the entry of the judgment."® 

Because federal law directs that 
these provisions shall apply with 
equal force to judgments of the 
Florida circuit courts and federal 
courts sitting in Florida, and directs 
that the liens imposed by judgments 
of those federal courts shall be co- 
extensive with the liens of judg- 
ments of Florida circuit courts, any 
state law to the contrary, such as a 
state statute of limitation, is pre- 
empted.!” 

The judgment of a federal court 
sitting in Florida, once recorded 
(now under F.S. §55.10), thus im- 
poses a lien on real property for up 
to 20 years following its date of en- 
try, notwithstanding a shorter stat- 
ute of limitation for an “action” on a 
judgment of a “court of the United 
States,” such as FS. §95.11(2)(a). 
This was made clear by the Florida 
Supreme Court 56 years ago in its 
decision in B.A. Lott, Inc. v. Padgett, 
14 So. 2d 667 (Fla. 1943). 

In Lott, the U.S. district court in 
Miami entered a deficiency decree 
against one Dyer in June 1933. On 
the day it was entered the judg- 
ment was recorded in the records 
of the district court, and a certi- 
fied copy of the judgment was re- 
corded in the public records of 
Dade County eight and one-half 
years later, in December 1941. The 
owner of the judgment, Lott, then 
sought to enforce the lien of the 
judgment against property located 
in Dade County in which Dyer 
owned a half interest at the time 
the judgment was recorded (in 
1941), but which Dyer later con- 
veyed to certain parties named 
Baldwin. In January 1942, Lott 
filed a motion to revive the judg- 
ment and to have an execution is- 
sue. The motion was granted, ex- 
ecution was issued, and Dyer/ 
Baldwin’s half interest in the prop- 
erty was sold to Lott in February 
1942 at public sale by the U.S. 
marshal.'® 

Lott then filed suit in Florida cir- 
cuit court against Padgett, the co- 
owner of the property, for partition 
and the case eventually reached the 
Florida Supreme Court. There, the 
focus was the enforceability of Lott’s 
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federal judgment by which he ac- 
quired his interest in the property. 
The Supreme Court held that Lott’s 
judgment had become a lien on 
Dyer’s property’® although under 
execution procedure at that time, 
the right to enforce the lien was sus- 
pended because Lott had not had an 
execution issued within three years 
after entry of the judgment.” Be- 
cause the right to enforce the judg- 
ment was suspended, it was neces- 
sary for Lott to revive its right to an 
execution and the means to revive 
that right was through a motion to 
revive, the federal practice equiva- 
lent at that time of the writ of scire 
facias.21 The Supreme Court ob- 
served that Lott’s motion to revive 
the judgment, under then Rule 81, 
Fed. R. Civ. P., being in the nature 
of a scire facias “was not a new ac- 
tion but was only a step in the origi- 
nal cause of a remedial nature to ef- 
fectuate the lien already in 
existence.” 

Of particular interest here is 
Padgett’s statute of limitation argu- 
ment as to Lott’s eight-and-one-half- 
year-old federal judgment. The 
1941-1942 predecessor to current 
FS. §95.11(2)(a) was FS. §95.11(2) 
(1941), which imposed a seven-year 
limitation on an “action upon a judg- 
ment” of “any court of the United 
States.” *° Like the defendant Bush 
in Balfour 56 years later, Padgett 
argued that Lott’s effort to revive 
and enforce its judgment was barred 
by this statute of limitation. The 
Supreme Court disagreed and held 
that because the scire facias pro- 
ceeding was not a “new and indepen- 
dent action, the seven year statute of 
limitation, section 95.11, Fla. Stat., 
1941, F.S.A. §95.11, did not apply.” 
The Lott decision remains viable 
today, having been cited by the U.S. 
Supreme Court as recently as 1991 
on a related point of Florida judg- 
ment lien law.” 


is It Independent or Not? 
The key lesson of Lott for purposes 
here is that the statute of limitation 
of F.S. Ch. 95 applies to “a new and 
independent action” on a federal 
judgment in Florida, not to proceed- 
ings to “effectuate the lien” of that 
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judgment. What, then, is “a new and 
independent action”? Guidance 
comes from the 1946 decision of the 
Florida Supreme Court in Crane v. 
Nuta, 26 So. 2d 670 (Fla. 1946), a 
decision rendered by a three-mem- 
ber panel of the court, two members 
of which had joined in the decision 
in Lott.?6 

The plaintiff, Crane, had ac- 
quired, by assignment, a judgment 
rendered in July 1926 in the civil 
court of record in Dade County 
against the defendant Nuta.”’ In 
June 1945, Crane filed a new action 
in the civil court of record against 
Nuta, alleging that he was the 
owner and holder of the judgment 
and claiming the amount of the 
judgment, with interest. Judgment 
was entered for Nuta on the appar- 
ent theory “that an action cannot be 
maintained on a domestic judgment 
by the owner and holder of such 
judgment.”** The case was appealed 
to the circuit court in Dade County 
and then to the Florida Supreme 
Court. The Supreme Court observed 
that: “[A] judgment is regarded as a 
cause of action or a chose in action . 
. .a judgment, whether domestic or 
foreign, constitutes a cause of action 
upon which a new and independent 
action may be based.”” 

The Supreme Court recognized 
the 20-year limitation for such new 
and independent actions imposed by 
FS. §95.11(1), but held that Crane’s 
new action was commenced before 
20 years had passed.” The decisions 
of the circuit court and the civil court 
of record were reversed with direc- 
tions to permit Crane’s new action 
to proceed.*! 

In other words, “a new and inde- 
pendent action” to which the limi- 
tations of F.S. Ch. 95 apply is just 
what it sounds like—a new action 
is filed and new pleadings are ad- 
vanced by the parties, including any 
defenses which the defendant may 
have to enforcement of the judg- 
ment. Other decisions of the Florida 
Supreme Court from the Lott era 
demonstrate this.*? 

Are post-judgment collection pro- 
ceedings in the same case “a new 
and independent action”? Clearly 
not. The Supreme Court held in Lott 


that a scire facias writ was not an 
independent action subject to the 
statute of limitation, but was “only 
a step in the original cause of a re- 
medial nature to effectuate the lien 
already in existence.”** At common 
law, scire facias was a writ “founded 
upon some matter of record, such as 
ajudgment ... requiring the person 
against whom it is brought to show 
cause why the party bringing it 
should not have advantage of such 
record... .”°4 The term was used to 
designate “both the writ and the 
whole proceeding” and a common 
application of the writ was to “have 
execution of the judgment, in which 
cases it is merely a continuation of 
the original action.”* 

Similarly, current Florida law 
provides various procedures to as- 
sist a judgment creditor to “effectu- 
ate the lien” (in the words of Lott) of 
a judgment. These include the pro- 
cedures described in Rules 1.560 
(discovery in aid of execution) and 
1.570 (enforcement of final judg- 
ments), Fla. R. Civ. P., as well as 
various statutory devices: F.S. Ch. 
56 (final process), including F.S. 
§56.29 (supplementary proceed- 
ings), and F.S. §77.03 (garnishment 
after judgment). Again, Rule 69(a), 
Fed. R. Civ. P., provides that the 
procedure “in aid of execution” of a 
judgment of a federal court sitting 
in Florida shall be “in accordance 
with” these state practices. 

Rule 1.560, Fla. R. Civ. P., for ex- 
ample, authorizes a judgment credi- 
tor “[iJn aid of a judgment” to “ob- 
tain discovery from any person, 
including the judgment debtor” and 
the Florida courts, and federal 
courts sitting in Florida, have con- 
sistently treated such proceedings 
not as a new action, but rather as a 
continuation of the original case.* 
Indeed, in its 1950 decision in Young 
v. McKenzie, 46 So. 2d 184 (Fla. 
1950), the Florida Supreme Court 
held that even supplementary pro- 
ceedings, in which new persons were 
brought into the case, “do not con- 
stitute ‘an action on the judgment” 
subject to the statute of limitation 
of F.S. Ch. 95.°’ The Supreme Court 
held that supplementary proceed- 
ings are “in the nature of proceed- 


ings in discovery of property which 
should be made available to the ex- 
ecution . . . they relate directly to 
the execution and are designed to 
aid in determining through judicial 
process what property the defendant 
may have or others may have for 
him that could be subjected to the 
execution ... Id. 


The Florida Enforcement 
of Foreign Judgments Act 

You might also recall the Florida 
Enforcement of Foreign Judgments 
Act, F.S. §§55.501-.509, which, af- 
ter 1994, has included federal court 
judgments. What effect on this 
analysis does that statute have? The 
short answer is: nothing. 

It has always been the case that 
a creditor holding the judgment of a 
federal court sitting outside of 
Florida could convert that federal 
judgment to a Florida state court 
judgment through a domestication 
action in Florida state court.*® Theo- 
retically, there was no reason why 
this could not also be done with the 
judgment of a federal court sitting 
in Florida, but because 28 U.S.C. 
§1962 directs that the liens of such 
federal judgments and the liens of 
Florida state court judgments are 
equivalent, this was a largely use- 
less exercise. Clearly, though, any 
action in Florida state court to do- 
mesticate the judgment of a federal 
court (sitting either in Florida or 
elsewhere) would be an “indepen- 
dent action” (as contemplated by 
Lott) and subject to the seven-year 
limitation period prior to 1975 and 
the five-year limitation period there- 
after.*° 

In 1984, the Florida Enforcement 
of Foreign Judgments Act was 
adopted, providing a simplified al- 
ternative procedure for domesticat- 
ing a “foreign judgment™! and by 
amendment in 1994 the term “for- 
eign judgment” has included the 
judgments of a “court . . . of the 
United States.”* By its terms, this 
provision includes the judgments of 
federal courts sitting in Florida. The 
procedure under the statute, 
though, is simply a substitute for an 
“action” to enforce a foreign judg- 
ment,* and the statute states that 
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it “shall not be construed to alter, 
modify, or extend the limitation pe- 
riod applicable for the enforcement 
of foreign judgments.” It therefore 
seems clear that the five-year limi- 
tation of FS. §95.11(2)(a) would ap- 
ply to the “domestication” of a judg- 
ment of a federal court sitting in 
Florida under this statute, although 
the point has not been addressed by 
the Florida courts. This would have 
no effect, though, on the extent or 
duration of the lien of that federal 
judgment inasmuch as this Florida 
statute is subject to 28 U.S.C. §1962 
and F.S. §55.10. 


Balfour Revisited 

Which brings us back to Balfour. 
Is the decision correct? The decision 
did not address any issues concern- 
ing federal judgment liens and it did 
not address Lott. Certainly Balfour's 
post-judgment discovery, which was 
commenced in the original case,* 
was not a “new and independent ac- 
tion” and the 11th Circuit thus 
strayed from Lott by applying FS. 
§95.11(2)(a) to it. But was Balfour’s 
discovery sent to “effectuate the 
lien” of its judgment? Neither the 
opinion nor the parties’ briefs indi- 
cate whether the judgment was ever 
recorded under F.S. §55.10 and it is 
therefore not known whether the 
judgment ever gave rise to a lien on 
Bush’s real property. The opinion 
states that Balfour “obtained ...a 
writ of execution against Bush” but 
it doesn’t indicate whether this was 
ever delivered to the Dade County 
sheriff or to the U.S. marshal. If 
Balfour’s judgment was properly re- 
corded or if the execution had been 
delivered, then, in accordance with 
Lott, its discovery should have been 
permitted. 

It also seems clear that the 11th 
Circuit did not follow Lott when it 
based its decision on the 1980 
Florida Fourth District Court of 
Appeal decision in Kiesel v. Graham, 
388 So. 2d 594 (Fla. 4th DCA 1980). 
In Kiesel, the creditor obtained a 
judgment in U.S. district court in 
Florida and in order to enforce that 
judgment, filed a mandamus action 
in Florida circuit court more than 
five years after the federal judgment 


became final following appeal.*’ The 
trial court dismissed the mandamus 
action, finding it to be time-barred 
under F.S. §95.11(2)(a) and the 
Fourth DCA affirmed.* 

In Balfour, the 11th Circuit fol- 
lowed Kiesel without observing the 
critical distinction between the two 
cases; in Kiesel the dismissed state 
court mandamus action to enforce 
the federal judgment was certainly 
a “new and independent” action and 
thus subject to the limitation period 
of F.S. Ch. 95, in accordance with 
Lott. Not so in Balfour, where the 
creditor’s post-judgment discovery 
was simply collection activity in the 
original case. 

Finally, the Balfour decision is 
also silent on one important point 
of the Kiesel decision. After affirm- 
ing the dismissal of the mandamus 
action, the Fourth DCA in Kiesel 
continued: 

We, therefore, conclude that Section 
95.11(2)(a), Florida Statutes, is control- 
ling in this cause. In so ruling, we are 
not unmindful of the provisions of 28 
U.S.C. § 1962. However, inasmuch as 
nothing in the record indicates that the 
subject judgment was properly recorded 
as a lien, we do not find this United 


States Code provision relevant to this de- 
termination.*° 


In other words, the Kiesel court 
alerted us that its analysis may not 
apply where the judgment has be- 
come a lien. 


How Long to Record? 

A final question is how long a 
creditor can wait before recording 
(under F.S. §55.10) a judgment of a 
federal court sitting in Florida, or 
delivering an execution to the sher- 
iff or U.S. marshal. F.S. §55.10 does 
not require the creditor to record a 
certified copy of the judgment within 
any specific period of time in order 
for a lien to arise;*° it states only that 
whenever the recording first occurs, 
the lien cannot continue beyond 20 
years after the date the judgment 
was entered.*! Liens on personal 
property are limited to the same 20 
years” with no requirement that an 
execution issue within any specific 
period of time after the judgment is 
entered.*° 

For judgments of Florida state 
courts, the statute of limitation for 
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independent actions and the dura- 
tion of the judgment lien are the 
same 20 years,™ and this question 
is therefore academic. But what 
about the judgments of federal 
courts sitting in Florida? Can, for 
example, the creditor wait six years 
after the judgment is entered to first 
record and still have a valid lien 
under F.S. §55.10? Certainly the 
answer is yes. F.S. §95.11(2)(a) 
might raise doubts, but the directive 
of 28 U.S.C. §1962 that federal judg- 
ments shall impose liens equal in 
stature and duration to the liens of 
state judgments is unequivocal and 
state judgments can first be re- 
corded, and execution issued and 
docketed, at any time for 20 years. 
If there is any inconsistency be- 
tween 28 U.S.C. §1962 and F.S. 
§95.11(2)(a), the federal statute 
must prevail. 


Conclusion 

What are the practical aspects of 
this? First, with proper recording 
and/or delivery of a writ of execu- 
tion, the lien of a judgment of a fed- 
eral court sitting in Florida is en- 
forceable for up to 20 years from the 
date of entry; second, Balfour does 
not hold otherwise—there is noth- 
ing in Balfour to show that the judg- 
ment there was ever recorded, or 
that the execution was ever deliv- 
ered, and the decision should there- 
fore be treated as limited to its facts, 
i.e., inapplicable to the judgments 
of federal courts sitting in Florida 
which have been properly recorded 
under F.S. §55.10, or to the docketed 
executions on those judgments; and 
finally, although Lott was men- 
tioned in passing in the parties’ 
briefs in Balfour, the 11th Circuit 
was not presented with a full analy- 
sis of that decision and the distinc- 
tion drawn there by the Florida Su- 
preme Court between independent 
actions and proceedings which are 
a continuation of the original case. 
Any judgment creditor facing de- 
fense motions predicated on Balfour 
should therefore raise this distinc- 
tion. O 
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a plaintiff to obtain an execution within 
three years after rendition of any judg- 
ment, was repealed by Laws 1967, c. 67- 
254, §49, effective June 26, 1967, and 
revival of the right to execution by scire 
facias during the life of the judgment is 
no longer necessary. See Fia. Star. 
§56.021(1997); Rule 1.550(a), 
Fla.R.Civ.P. 

23 FLA. StTaT. §95.11(2) (1941). The 
seven-year statute of limitation on ac- 
tions on judgments of “any court of the 
United States” was changed to five 
years, effective January 1, 1975, by Ch. 
74-382, §7, Laws of Florida. 

24 14 So. 2d at 669 (emphasis added). 

25 See Owen v. Owen, 500 U.S. 305, 306- 
307 (1991). 

26 The Crane panel included Chief Jus- 
tice Chapman and Justices Terrell and 
Adams. 26 So. 2d at 672. In Lott, Jus- 
tice Terrell concurred and then—Justice 
Chapman concurred specially. 14 So. 2d 
at 669. 

27 26 So. 2d at 670-71. 

Id. 

a0. Id. 

32 See Workingmen’s Co-operative Bank 
v. Wallace, 9 So. 2d 731 (Fla. 1942) (per- 
mitting a new action to recover on a prior 
judgment; Justice Buford, who joined in 
Lott, authored the opinion); Whiteside 
v. Dinkins, 97 So. 517 (Fla. 1923) (per- 
mitting a new action to recover on a prior 
judgment; Justice Terrell joined in the 
decision). 

33 14 So. 2d at 669. 

34 Biack’s Law Dictionary 1346 (6th ed. 
1990) 

36 See, e.g., Shooster v. Gelfand, 439 
So. 2d 1000, 1001 (Fla. 4th D.C.A. 
1983) (acknowledging appropriateness 
of post-judgment discovery); Dopico- 
Cab v. Dopico-Cab, 434 So. 2d 30, 31 
(Fla. 3d D.C.A. 1983) (permitting judg- 
ment creditor to obtain discovery in aid 
of execution); Wilde v. Wilde, 237 So. 
2d 203, 205) (Fla. 4th D.C.A. 1970) 
(permitting judgment creditor to ob- 
tain post-judgment discovery). See also 
Bank Leumi Trust Co. of New York v. 
Lang, 898 F.Supp 883, 884-85 (S.D. 
Fla. 1995) (permitting judgment credi- 
tor to bring post-judgment petition, as 
part of original action, to enforce judg- 
ment.) (The Bank Leumi decision was 
questioned on other grounds by the 
11th Circuit in In re Jost, 136 F.3d 
1455 (11th Cir. 1998).) One Florida 
court has observed that post-judgment 
garnishment proceedings, although 
distinct from the main action in which 
the judgment was obtained, are “an- 
cillary” to the main action. See Space 
Coast Credit Union etc. v. The First 
F.A., 467 So. 2d 737, 739 (Fla. 5th 


D.C.A. 1985). 
37 46 So. 2d at 185. 
38 Td. 


39 See F.D.I.C. v. Panelfab Internat’l 
Corp., 501 So. 2d 167, 168 (Fla. 3d D.C.A. 
1987) (“moreover, both state and federal 
foreign judgments are equally enforce- 
able in Florida through a domestication 
action under §95.11(2)(a), Florida Stat- 
utes (1985)”). 

4° See Id. Cf. Milligan v. Wilson, 107 
So. 2d 773, 774-75 (Fla. 2d D.C.A. 1958) 
(action to domesticate Virginia judgment 
was a “new and independent action... 
not regarded as the same cause as the 
original action on which the judgment 
was recovered.”). 

4. Bia. Stat. §55.502(2) (1997) (“This 
act shall not be construed to impair the 
right of a judgment creditor to bring 
an action to enforce his or her judg- 
ment instead of proceeding under this 
act.”) 

# Pra. Stat. §55.502(1) (1997). See Ch. 
94-348, §16 Laws of Florida. 

43 See Hinchee v. Golden Oak Bank, 540 
So. 2d 262, 263 (Fla. 2d D.C.A. 1989). 

4 Pia. Stat. §55.502(4) (1997). 

4 See 217 B.R. at 339. 

46 170 F.3d at 1049. 

47 388 So. 2d at 595. 

48 Id. The Kiesel court did not develop 
the full analysis of Lott, i.e., observe the 
distinction between a step in the origi- 
nal cause and a new, independent ac- 
tion; it simply assumed that the proceed- 
ing was an independent “action on a 
judgment” and limited its inquiry to the 
proper statutory construction of Fia. 
Stat. §§95.11(1) and (2)(a). 

49 388 So. 2d at 596 (emphasis added, 
footnotes omitted). 

50 See, e.g., Perrott v. Frankie, 605 So. 
2d 118, 119 (Fla. 2d D.C.A. 1992) (22- 
month delay in recording in Pinellas 
County). 

51 Stat. §§55.10, 55.081 (1997). 

52 Pia. Stat. §55.081 (1997). 

53 Fra. Stat. §56.021 (1997); Rule 
1.550(a), Fla.R.Civ.P. 

54 Fra. Stat. §§55.081, 95.11(1) (1997). 
See Spurway, 48 F.Supp. at 258. 
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Defining the Hourglass: When is a Claim 
Under the Florida Civil Rights Act Time Barred? 


by Meenu T. Sasser and Stafford N. Shealy 


n 1992, the Florida Legisla- 

ture amended the Human 

Rights Act of 1977. Now called 

the Florida Civil Rights Act of 
1992 (FCRA), the amendments 
changed many of the procedural 
rules associated with filing a claim 
under the FCRA. This article will 
focus on the statute of limitations 
for filing a civil action under the 
FCRA. 

Under the FCRA, a claimant 
must file a complaint with the 
Florida Commission on Human 
Relations (“commission”) within 
one year of an employer’s alleged 
violation.' Within 180 days of filing 
the complaint, the commission 
should determine if reasonable 
cause exists to believe that a cov- 
ered discriminatory practice has oc- 
curred.” Once notified of the 
commission’s determination of rea- 
sonable cause, the claimant must 
file his or her civil action within 365 
days or request an administrative 
hearing within 35 days.’ If the com- 
mission instead determines that 
there is no cause to believe the 
employer’s conduct has violated the 
FCRA, the claimant may only file 
for an administrative hearing.‘ This 
too must be done within 35 days of 
being notified of the commission’s 
determination.°® 

All is well if the commission is 
timely and makes an express find- 
ing as to cause. However, what hap- 
pens if the commission fails to re- 
turn a determination within 180 
days? “In the event that the com- 
mission fails to determine whether 
there is reasonable cause... within 
180 days of the filing of the com- 


This article focuses 
on the statute of 
limitations for filing 
a civil action under 
the Florida Civil 
Rights Act of 1992, 
which amended the 
Human Rights Act 
of 1977. 


plaint, an aggrieved person may 
proceed ... as if the commission 
determined that there was reason- 
able cause.” Though clear on its 
face, the provision presents a court 
with the following dilemma: Does 
use of the phrase “may proceed” in- 
dicate legislative intent to preserve 
the FCRA’s time restrictions on civil 
actions brought under the act? 
The issue is brought into focus by 
another provision of the FCRA 
which states “a civil action brought 
under this section shall be com- 
menced no later than one year af- 
ter the date of determination of rea- 
sonable cause by the commission.”’ 
Clearly, the claimant may pro- 
ceed with his or her civil action 
when the commission is nonrespon- 
sive. However, if the claimant re- 
mains passive and simply waits for 
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the commission’s response, should 
the claim fall back into the general 
statute of limitations for statutory 
claims or be subject to the more re- 
strictive time limits imposed by the 
FCRA? This very question is cur- 
rently being presented to the 
Florida Supreme Court.® The First 
and Fourth district courts of appeal 
have both certified the question. 

In Joshua v. City of Gainesville, 
24 Fla. L. Weekly D550, 1999 WL 
71523 (Fla. lst DCA 1999), the First 
District Court of Appeal, noting that 
pro se claimants could be misled by 
the permissive language of the 
FCRA, certified this issue for review 
by the Florida Supreme Court. 
However, the Joshua court stated 
that when taken as a whole, the 
FCRA’s tone and procedural struc- 
ture seem to favor a clear filing 
limit of one year. 

Should the courts view a claim- 
ant who disregards his or her right 
to proceed, passively waiting for the 
commission’s determination of rea- 
sonable cause, as having been mis- 
led or instead as the beneficiary of 
an ambiguous detour? 


From Milano to Adams 

Only a handful of decisions have 
addressed this question. However, 
these decisions have been unani- 
mous in holding plaintiffs to the 
one- year limit. Most noteworthy 
are the decisions in Milano v. 
Moldmaster, Inc., 703 So. 2d 1093 
(Fla. 4 th DCA 1997); Joshua v. City 
of Gainesville, 24 Fla. L. Weekly 
D550, 1999 WL 71523 (Fla. lst DCA 
1999); and Adams v. Wellington Re- 
gional Medical Center, Inc., 727 So. 


‘ 

| 

| 

is | 

| 


2d 1139, 1140 (Fla. 4th DCA 1999). 

In Milano, the Fourth District 
Court of Appeal upheld the trial 
court’s determination that the one- 
year limitation on filing a civil ac- 
tion began to run at the expiration 
of the 180-day period in which the 
commission was to make a determi- 
nation of reasonable cause.'° The 
court reasoned that a claimant 
should not enjoy an open-ended time 
extension that would essentially 
render the statutory limitation 
meaningless." 

The Joshua case also held, on the 
authority of Milano, that the plain- 
tiff was subject to the one-year 
limit.!* The court noted that “where 
possible, courts must give full effect 
to all statutory provisions and con- 
strue related statutory provisions in 
harmony with one another.” In 
that case, the successful appellee 
argued that use of “may” in subsec- 
tions (4) and (8) denotes the 
legislature’s intent to establish a 
procedural process.'* Under both 
subsections, the statute provides a 
claimant with options from which to 
elect a course of action. 

Finally, the Adams court, citing 
Milano, also rejected the plaintiffs 
argument in favor of the general 
four-year filing limit.'° The court in 
Adams certified the same question 
put before the Florida Supreme 
Court in Joshua."® 

Though the cases are unanimous 
in holding plaintiffs to the one-year 
filing deadline, the fact that two 
courts have certified the same ques- 
tion demonstrates an arguable am- 
biguity in the FCRA’s time limita- 
tion provisions. As could be 
expected, employers generally read 
the statute to mandate, or at least 
imply, a one-year limit during which 
an employee may file a civil action. 
However, given an untimely re- 
sponse by the commission, claim- 
ants prefer the more open-ended 
four-year time frame. 

The confusion is understandable. 
Advocates who support an elastic 
filing period controlled exclusively 
by the timeliness of the 
commission’s determination of rea- 
sonable cause can hang their collec- 
tive hat on the harsh result that 


befalls an unwary pro se claimant. 
In essence, a claimant might think 
that the validity of the claim will be 
enhanced if the commission pro- 
vides an actual response. 

Equally concerned, the adverse 
party might argue that a claimant, 
having filed a claim under the 
FCRA, has an interest in seeing that 
the case be heard in an orderly and 
expeditious fashion. Accordingly, if 
the pro se claimant was able to com- 
prehend the procedural process out- 
lined in the FCRA, the claimant 
should not later claim to be ignorant 
of his or her right to proceed when 
the commission is not timely with 
its response. A discussion of relevant 
case law, due process, and statutory 
construction brings into focus the 
issue and a practical solution. 


Relevant Case Law 

The Milano court cites Lewis v. 
Conners Steel Co., 673 F.2d 1240, 
1242 (11th Cir. 1982), for the propo- 
sition that a claimant should not 
have an elastic time extension that 
renders other FCRA provisions 
meaningless." In Lewis, a Title VII 
case, the action was deemed time 
barred because the plaintiff failed 
to bring a civil suit within the statu- 
tory period following issuance of a 
notice of right to sue by the Equal 
Employment Opportunity Commis- 


sion (EEOC)."* 

It is clear that parts of the FCRA 
are patterned after Title VII.'° Be- 
side the express references to Title 
VII within the statute, the FCRA’s 
cause determination provision is 
analogous to the EEOC’s Notice of 
Right to Sue.”° However, unlike its 
federal counterpart, the FCRA does 
not require an actual determination. 
Rather, the statute allows a claim- 
ant to proceed without a determina- 
tion when the commission has not 
responded within the statutory pe- 
riod of 180 days.?! 

Proponents of either side of the 
FCRA time limitation issue can 
claim that Lewis provides support 
to their argument. Employers can 
cling to the Milano decision and as- 
sert the necessity of keeping the pro- 
cedural framework in tact. Likewise, 
claimants may argue that Title VII 
expressly provides that the EEOC 
provide written notice to a claimant 
and, thus, places the claimant on 
notice.” If the Florida Supreme 
Court were to hold that a claimant’s 
duty to file is triggered upon the 
expiration of the commission’s 180- 
day window, then the only notice to 
the claimant would be the FCRA 
language itself. Both arguments are 
persuasive, but neither addresses 
the question of legislative intent. 

Another case of interest is 


I’m not your biological lawyer. 
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Milano Rule - 
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Filing Deadline in Years 


* The FCHR asserts that the commission “is not required to complete its investigation within 180 days, or within any 
other time period ....” FCHR Amicus Brief for Appellant at 1, Joshua v. City of Gainesville (Fla. 1999) (No. 94,935)(em- 


phasis added). 


**Joshua asserts that the supreme court “should hold as a minimum that Hullinger still applies . 


Appellant at 13, Joshua v. City of Gainesville (Fla. 1999) (No. 94,935). 


Hullinger v. Ryder Truck Rental, 
Inc., 548 So. 2d 231 (Fla. 1989). In 
Hullinger, the plaintiff filed a com- 
plaint with the commission pursu- 
ant to F.S. §760.10 (1983). The 
Florida Supreme Court held that the 
trial court erred in finding the 
plaintiffs claim time-barred. The 
court stated that Hullinger’s age 
discrimination claim arose from a 
statutory right and was thus gov- 
erned by the four-year filing limita- 
tion of FS. §95.11(3)(f) instead of the 
two-year limit in §95.11(4)(c).”° 

As the Joshua court noted, how- 
ever, there are two reasons that 
Hullinger no longer controls.” First, 
the case was decided before the 
Florida Legislature enacted the 
1992 Amendments to the FCRA. 
Second, as a general rule, “a more 
specific statute covering a particu- 
lar subject controls over another 
statute covering the same subject in 
more general terms. Even where the 


specific statute provides for a 
shorter period of limitations.”” F.S. 
§760.11(5) expressly states that a 
civil action brought under the FCRA 
must commence no later than one 
year after the date of determination 
by the commission. (See chart above 
illustrating the various time limi- 
tations asserted in the Joshua case). 


Due Process Concerns 

The FCRA’s procedural frame- 
work seems to take a permissive 
tone on whether the claimant is sub- 
ject to the same one-year filing dead- 
line that governs claimants who re- 
ceive an express determination of 
reasonable cause.”* This has trig- 
gered a debate over whether the 
statute provides adequate notice to 
plaintiffs, especially those who pro- 
ceed pro se. After evaluating the 
ramifications, the due process argu- 
ment cuts both ways. 

A claimant might argue that his 
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... Brief for 


or her case should not be time 
barred given the confusion over 
what the FCRA’s time limitations 
actually mean, and the lack of ad- 
equate notice. Employers, however, 
may also lay claim to the FCRA’s 
lack of clarity. For example, an em- 
ployer could assert that it has re- 
lied on the statutory framework and 
a string of case law that clearly lim- 
its the filing of a civil actions to one 
year. In response to a plaintiffs pro- 
cedural due process argument, the 
employer, arguing substantive due 
process concerns, can demonstrate 
that the FCRA is unconstitutionally 
vague. 

Because a claimant and his or her 
employer share in the mutual ben- 
efit and frustration of successfully 
asserting constitutional challenges, 
neither party can realistically tri- 
umph. Were the arguments to suc- 
ceed, the claimant would no longer 
be time-barred, but the employer 


4 

LOO 

| | | 

: 
f 

4 
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would then have a corresponding 
challenge of its own. Both parties 
gain nothing but further delay. 
Since the arguments arise from the 
ambiguous language of the FCRA, 
consistency would require a court to 
simultaneously rule that both liti- 
gants have asserted legitimate con- 
stitutional rights. 


Statutory Construction 

Ambiguous statutes are the play- 
ground of the creative legal mind. 
The current controversy contains 
the makings of a first-year law lec- 
ture on the difference between 
“may” and “shall.” While the due 
process argument weighs in favor of 
the pro se employee-claimant, con- 
cern for maintaining the statutory 
framework of the FCRA is equally 
one-sided in favor of the employer’s 
position. 

The claimant’s best argument is 
that both the common and legal 
meaning of “may” is that the stated 
option is permissive . Likewise, 
“shall” denotes a mandate. The 
FCRA intertwines the two by the 
repeated use of “may” in outlining 
the necessary steps aclaimant must 
follow to vindicate his or her civil 
rights under the FCRA. 

In understanding the legislative 
intent behind the FCRA, it is impor- 
tant to look at several of its provi- 
sions. Specifically, it is necessary to 
focus on the use of “may,” the proce- 
dural framework, and the require- 
ment that a litigant facilitate an ef- 
ficient resolution of his or her claim. 
The following provisions of §760.11 
set forth the procedural guidelines 
a claimant must follow. 

(1) Any person aggrieved by a [FCRA] 
violation . . . may file a complaint with 
the commission within 365 days of the 
alleged violation ... The person who al- 


legedly committed the violation may file 
an answer... within 25 days. 


* 


(4) In the event that the commission [is- 
sues a determination of reasonable 
cause], the aggrieved person may either: 


(a) Bring a civil action . . . [or] 


(b) Request an administrative hear- 
ing. 
* 


(5)....A civil action brought under 
this section shall be commenced no later 


The current 
controversy contains 
the makings of a 
first year law lecture 
on the difference 
between “may” 
and “shall.” 


than one year after the date of. . . [the 
commission’s determination of reason- 
able cause]. 


(7) If the commission [finds that a 
determination of reasonable cause is 
unwarranted and dismisses the claim], 
... The aggrieved person may request 
an administrative hearing, .. . but any 
such request must be made within 35 
days ... If the aggrieved person does 
not request an administrative hearing 
within the 35 days, the claim will be 
barred .. . In the event the final order 
issued by the commission determines 
that a violation . . . occurred, the ag- 
grieved person may bring, within one 
year of the date of the final order, a civil 
action under subsection (5) as if there 
has been a [determination of reasonable 
cause] or accept the affirmative relief 
offered by the commission, but not both. 

(8) In the event that the commission 
fails to conciliate or determine... within 
180 days of the . . . complaint, an ag- 
grieved person may proceed under sub- 
section (4), as if the commission deter- 
mined that there was reasonable cause. 

* 


(13) Final orders of the commission 
are subject to judicial review . . . The 
commission’s [determination of reason- 
able cause] is not final agency action that 
is subject to judicial review . . . In the 
event the order of the court determines 
that a violation . . . has occurred, the 
court shall remand the matter to the 
commission ... The aggrieved party has 
the option to accept the relief offered by 
the commission or may bring, within 1 
year of the date of the court order, a civil 
action under subsection (5) as if there 
has been a reasonable cause determina- 
tion. 


When read together, the FCRA 
provides a measured pathway for 
the remedy of a civil rights violation. 


The may versus shall argument 
begins to fragment when a claimant 
is forced to support his or her asser- 
tion by reaching outside the FCRA 
to general time limitations placed on 
statutory causes of action. Most 
damaging is the repetitive nature in 
which the FCRA requires a claim- 
ant to act within one year or less of: 
the alleged civil rights violation, a 
commission’s determination, the fi- 
nal outcome of an administrative 
hearing, or a court order.” It is ques- 
tionable whether the legislature in- 
tended to create so many meaning- 
less provisions by knowingly 
providing for a claimant to operate 
outside the framework of $760.11. 

In another context, one observa- 
tion is clear—the permissive tone of 
“may” is not mutually exclusive with 
an employer’s use of the filing limi- 
tation defense. The permissive op- 
tion contained in “an aggrieved per- 
son may proceed”” could be read to 
suggest that the claimant has the 
option to continue seeking a remedy 
under the FCRA or choose abandon- 
ing his or her claim. This disquali- 
fies an open-ended reading of the 
section, while remaining consistent 
with other provisions of the FCRA. 
As an illustration, subsection (13) 
affords the claimant the option to 
pursue his or her claim with lan- 
guage that parallels that in subsec- 
tion (8).”° 


What Makes Sense? 

Given the concern over improper 
notice to unwary claimants and the 
understandable confusion with the 
statutory language, the answer may 
sit outside of any provision dis- 
cussed thus far. A review of the fol- 
lowing provision allows for a simple, 
yet unexplored solution: “(14) The 
commission may adopt, promulgate, 
amend, and rescind rules to effec- 
tuate the purposes and policies of 
this section and to govern the pro- 
ceedings of the commission under 
this section.” 

The commission has express au- 
thority to promulgate rules to “ef- 
fectuate the purpose and policies” of 
the FCRA. To bring about an instant 
resolution, the commission could 
adopt a policy of sending a form let- 
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ter to claimants upon receipt of a 
claim. The form letter would address 
the various options available under 
the FCRA and the corresponding 
time limitations under current law. 
A commission letter would also re- 
move due process concerns, while 
maintaining the integrity of the 
FCRA’s time limitations. 

The Florida Supreme Court will 
have the final say as to whether 
claimants must adhere to the 
Milano rule,*° cited in Joshua, or 
instead enjoy a more open-ended fil- 
ing period. However, the commis- 
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sion could significantly alter the 
nature of the debate. Unfortunately, 
if the commission does not improve 
its correspondence policies, the Su- 
preme Court will be forced to chose 
among 1) tainting the FCRA frame- 
work with an outside time provision, 
2) upholding Joshua based on the 
principle that citizens are presumed 
to know the law,” or 3) overturning 
the disputed provisions as being too 
vague—igniting the need for legis- 
lative action. The court cannot man- 
date that the commission exercise 
its authority under the FCRA. As a 
result, the suggested resolution 
rests squarely in the hands of the 
commission. 


1 Fia. Stat. §760.11(1). Unless other- 
wise stated, all chapter and section ref- 
erences are to Florida Statutes (1998). 

Fria. Stat. §760.11(3). 

3 Fra. Stat. §760.11(4). 

4 Fra. Stat. §760.11(7). If the adminis- 
trative law judge finds that a violation 
of the FCRA has occurred, then the com- 
mission is once again granted the au- 
thority of “adopting, rejecting, or modi- 
fying” the recommended order. If the 
administrative law judge finds that a 
violation of the FCRA has not occurred, 
then the claimant no longer has a rem- 
edy at the circuit court level, but instead 
can request review by the district court 
of appeal under FL a. Start. §120.68. 

§ Fia. Stat. §760.11(8). 

7 Fra. Stat. §760.11(5). 

’ The Florida Supreme Court was 
scheduled to hear oral argument in 
Joshua v. City of Gainesville, 24 Fla. L. 
Weekly D550, 1999 WL 71523 (Fla. 1st 
D.C.A. 1999) on November 3, 1999 (Case 
No. 94,935). 

® See Milano v. Moldmaster, Inc., 703 
So. 2d 1093 (Fla. 4th D.C.A. 1997); 
Joshua v. City of Gainesville, 24 Fla. L. 
Weekly D550, 1999 WL 71523 (Fla. 1st 
D.C.A. 1999); Adams v. Wellington Re- 
gional Medical Center, Inc., 727 So. 2d 
1139, 1140 (Fla. 4th D.C.A. 1999); 
Crumbie v. Leon County School Bd., 721 
So. 2d 1211, 1212 (Fla. 1st D.C.A. 1998); 
Kalkai v. Emergency One, 717 So. 2d 626 
(Fla. 5th D.C.A. 1998); Digiro v. Pall 
Aeropower Corp., 19 F. Supp. 2d 1304, 
1309 (M.D. Fla. 1998); Daughtery v. City 
of Kissimmee, 722 So. 2d 288 (Fla. 5th 
D.C.A. 1998). 

10 Milano, 703 So. 2d at 1094. 

1 Milano, 703 So. 2d at 1095. 

2 Joshua, 23 Fla. L. Weekly D550. 

18 Joshua, 23 Fla. L. Weekly D550 
(quoting Forsythe v. Long Boat Key 
Beach Erosion Control District, 604 So. 
2d 452, 455 (Fla. 1992)). 

15 Adams, 727 So. 2d at 1140. 
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16 Both cases certify the following ques- 
tion: “Does Fla. Stat. §760.11(5) (1995), 
one-year statute of limitations for filing 
civil actions “after the date of determi- 
nation of reasonable cause by the com- 
mission” apply also upon the 
commission’s failure to make any deter- 
mination as to “reasonable cause” within 
180 days as contemplated in Star. 
§760.11(8) (1995), so that an action file 
beyond the one-year period is time- 
barred?” Joshua, 23 Fla. L. Weekly 
D550; Adams, 727 So. 2d at 1140. 

17 Milano, 703 So. 2d at 1095. 

18 Lewis, 673 F.2d at 1241. 

19 Fia. Stat. $760.11 (5)-(7). 

20 Compare Fta. Stat. §760.11 with 42 
U.S.C. §2000e-5 (1991). 

21 Stat. §760.11(8). 

22 42 U.S.C. §2000e-5(b) (1991). 

23 Hullinger, 548 So. 2d at 232-233. 

24 Joshua, 23 Fla. L. Weekly D550. 

2 Joshua, 23 Fla. L. Weekly D550 
(quoting Sheils v. Jack Eckerd Corp., 560 
So. 2d 361, 363 (Fla. 2d D.C.A. 1990), 
and Dubin v. Dow Corning Corp., 478 
So. 2d 71 (Fla. 2d D.C.A. 1985)). 

26 Fra. Stat. §760.11(8). 

27 See generally Fia. Stat. §760.11. 

28 Fia. Stat. §760.11(8), (13). 

wage 

3° Milano, 703 So. 2d at 1094 (holding 
that the one-year limitation on filing a 
civil action began to run at the expira- 
tion of the 180 day period in which the 
commission was to make a cause deter- 
mination). 

31 See In re Will of Martell, 457 So. 2d 
(Fla. 2d D.C.A. 1979); Green v. Quincy 
State Bank, 368 So. 2d 241 (Fla. 1st 
D.C.A. 1979). 
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Tax Law 


The Use of Disclaimers for Flexibility 


in Planning for Qualified Retirement Assets 


state planning attorneys 
prepare wills and trust 
agreements for the purpose 
of minimizing federal es- 
tate tax. The most common plan for 
a married couple involves the 
preparation of a credit shelter trust 
and marital deduction trust for 
both husband and wife. This is com- 
monly known as an AB plan. The 
AB plan allows the couple to pres- 
ently use two unified credits! and 
shelter up to $1,300,000 following 
the death of the second to die. 
Once the plan is prepared, the 
attorney will then work with the 
couple to fund their estate plans. 
This process requires the clients to 
retitle their assets and redesignate 
their insurance policies and quali- 
fied retirement assets.” In most 
situations, the couple will need to 
determine the primary and contin- 
gent beneficiaries of their qualified 
retirement assets. The couple’s 
nonqualified retirement assets’ 
will determine the importance of 
the beneficial designation for the 
qualified retirement assets. If the 
couple has nonqualified retirement 
assets that exceed twice the unified 
credit, then the beneficial designa- 
tion is less important. If the couple 
does not have nonqualified retire- 
ment assets that exceed twice the 
unified credit, then the beneficial 
designation is more important. 
This article will discuss the pro- 
totype estate plan for couples that 
have assets that exceed one unified 
credit which include qualified retire- 
ment assets. The article will then 
discuss the estate tax and income 
tax issues as they apply to the quali- 


by Benjamin A. Jablow 


Estate planning for 
the use of qualified 
retirement assets 
poses many 
problems and, 
therefore, requires 
flexible planning for 
the surviving 
spouse. 


fied retirement assets. The article 
finally will propose the best method 
to designate the beneficiaries of the 
qualified retirement assets in or- 
der to maximize both income tax 
and estate tax planning. 


Disclaimer 

A disclaimer is a tool used by es- 
tate planning attorneys to redirect 
property at the death of an indi- 
vidual. The person who makes the 
disclaimer must make it within 
nine months of the death‘ of the de- 
cedent in order to be a qualified dis- 
claimer for federal estate tax pur- 
poses. In addition, the individual 
who disclaims the property cannot 
receive any benefits from the prop- 
erty prior to making the disclaimer. 
If the disclaimer is properly made, 


then the individual who made the 
disclaimer will be deemed to have 
predeceased the decedent and the 
property will go to the next benefi- 
ciary. 

The use of a disclaimer for estate 
planning needs to be properly 
planned so that the surviving 
spouse will choose to execute the 
plan including the use of the dis- 
claimer. In the context of qualified 
retirement assets, disclaimers typi- 
cally are used to maximize an AB 
estate plan. The following case ex- 
ample demonstrates the planning 
for the use of a disclaimer. 


Case Example 

Jim and Sally Smith meet with 
you to discuss estate planning. Jim 
is 55 years old and is currently work- 
ing. Sally is 53 years old and is cur- 
rently working. The Smiths have 
three children ages 18, 23, and 25. 
They own a house with a fair mar- 
ket value of $300,000 and no mort- 
gage. They have a stock portfolio of 
$350,000 and joint bank accounts 
of $200,000. Jim’s 401k is worth 
$750,000 and Sally’s 403b is worth 
$450,000. The Smiths do not own 
any life insurance and they are un- 
insurable due to their health. They 
wish to leave their estate equally 
to their three children, utilize revo- 
cable trusts in their planning, and 
shelter the maximum amount from 
federal estate tax. 

The estate planning attorney pre- 
pares an AB estate plan based 
upon their needs and prepares re- 
vocable living trusts, wills, and du- 
rable powers of attorney® for both 
Jim and Sally. The terms of the re- 


THE FLORIDA BAR JOURNAL/DECEMBER 1999 73 


in 
= 


vocable living trust provide for a 
credit shelter trust and a marital 
deduction trust. In connection with 
executing the Smiths’ estate plan, 
the estate planning attorney needs 
to discuss the funding of the plan. 
In that discussion, the attorney ad- 
vises the Smiths that the house 
should remain titled as tenants by 
the entireties for homestead pur- 
poses. The stock portfolio and bank 
accounts should be divided such that 
one-half will be titled in Jim’s trust 
and one-half titled in Sally’s trust. 
The discussion then turns to the 
401k and 403b plan. The Smiths ask 
who should be the primary and con- 
tingent beneficiaries for the plans. 
In addition, they are concerned with 
the estate and income tax issues. 


Funding the Smiths’ AB 

Plan and Estate Tax Issues 
The Smiths’ assets present a 

problem for most estate planning 

attorneys. Their assets would typi- 

cally be divided as follows: 


$150,000. The house would qualify 
for the marital deduction leaving 
$700,000 to fund the credit shelter 
trust. The nonqualified retirement 
assets total $275,000; therefore, 
$375,000 of the 403b is needed to 
fill up the balance of the credit shel- 
ter trust. 

The estate planning attorney 
must determine who will be the ben- 
eficiaries of the 401k and 403b so 
that they can be used at the first 
death. The first question that the 
estate planning attorney must ad- 
dress is should the spouse or trust 
be the primary beneficiary. If the 
spouse is the primary beneficiary, 
then the next question is should the 
children or the trust be the contin- 
gent beneficiary. 


Income Tax and Estate 
Tax Issues for Qualified 
Retirement Assets 

Qualified retirement assets are 
defined as assets in §§401 through 
408 of the Internal Revenue Code. 


They 


then divide the balance by his cur- 
rent life expectancy.’ The account 
owner will continue to use this 
method until the entire account is 
withdrawn at the end of the term. 

The single and recalculating 
method allows the account owner to 
withdraw the account based upon 
his life expectancy for that year.’ For 
example, if the account owner is 71 
and has a life expectancy of 15.3 
years, then he will withdraw an 
amount by dividing the account bal- 
ance by his life expectancy for that 
year. In the subsequent years, the 
account owner will continue to recal- 
culate his life expectancy in order to 
determine the minimum distribu- 
tion for that year. 

The minimum distribution rules 
for both nonrecalculating and recal- 
culating for joint life expectancies 
have special rules depending on 
whether the account owner’s spouse 
is the beneficiary. If the spouse is 
the beneficiary, then the account 
owner and spouse will use their ac- 
tual ages to determine their joint life 


Jim’s 401k $750,000 


Sally’s 403b $450,000 ion 
Primary Beneficiary Sally 


Primary Beneficiary Jim 
Contingent Beneficiary 3 children Contingent Beneficiary 3 children 


- expectancy."‘ For instance, if the ac- 
clude: count owner is 71 and his spouse is 
401k 50, they will use both ages. If the 
Pn oer plans, account owner’s beneficiary is some- 
$300,000 House |indi- one other than his spouse, then for 


Jim Smith’s Trust 
$175,000 stock portfolio 
$100,000 bank account 


Sally Smith’s Trust 
$175,000 stock portfolio 


$100,000 bank account vidual 


The above charts demonstrate 
that either Jim’s 401k or Sally’s 
403b must be used to shelter both 
unified credits. If Jim died first, 
then the following assets totaling 
$1,175,000 would be included in his 
federal gross estate: 1) 401k 
$750,000; 2) stock portfolio 
$175,000; 3) bank account $100,000 
and one-half interest in house 
$150,000. The house would qualify 
for the marital deduction leaving 
$1,000,000 to fund the credit shel- 
ter trust. The nonqualified retire- 
ment assets total $275,000; there- 
fore, $375,000 of the 401k is needed 
to fill up the balance of the credit 
shelter trust. If Sally died first, then 
the following assets totaling 
$875,000 would be included in her 
federal gross estate: 1) 403b 
$450,000; 2) stock portfolio 
$175,000; 3) bank account $100,000 
and one-half interest in house 


retire- 
ment account (IRA), simple IRA, 
TSP plans, 403b plans, and Keough 
Plans. Each plan requires the owner 
to begin withdrawing the monies at 
age 70 1/2 under the minimum dis- 
tribution rules.* The modes for with- 
drawing the monies are based upon 
four methods: 1) single and 
nonrecalculating;’ 2) single and re- 
calculating;® 3) joint and 
nonrecalculating;® and 4) joint and 
recalculating.’° The method must be 
selected at age 70 1/2 and will de- 
termine the term that the monies 
will be withdrawn." 

The single and nonrecalculating 
method allows the account owner to 
withdraw the account over a fixed 
period of time. For example, if the 
account owner is 71 and has a life 
expectancy of 15.3 years, then the 
account will be withdrawn over 15.3 
years. The account owner will reduce 
his life expectancy by one year and 
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purposes of determining life expect- 
ancy, the beneficiary will be deemed 
not more than 10 years younger than 
the account owner.” For instance, if 
the account owner and the 
beneficiary’s ages are 71 and 50, 
then the rules state that the person 
who is 50 will be deemed to be age 
61 for purposes of calculating their 
joint life expectancy. If there are 
multiple beneficiaries, the benefi- 
ciary with the shortest life expect- 
ancy will be used to determine the 
joint life expectancy.'® In addition, 
should the beneficiary die and a re- 
placement beneficiary is used to de- 
termine joint life expectancy, then 
the substitute’s age cannot extend 
the original beneficiary’s life expect- 
ancy." For instance, if the beneficiary 
is age 64 when she dies and the new 
beneficiary is age 60, then the ac- 
count owner will continue to use the 
joint life expectancy based upon the 
64-year-old.'* Conversely, the life 
expectancy can be shortened.’® For 


example, if the beneficiary died at 
age 66 and the new beneficiary is 
age 69, the account owner will use 
his age and the 69-year-old age to 
calculate life expectancy. The same 
rules that apply to single and recal- 
culating and_ single and 
nonrecalculating are used to deter- 
mine the amount of the minimum 
distribution. 

At the death of the account owner 
the primary beneficiary owns the 
account. Ifthe beneficiary is the sur- 
viving spouse, then the spouse has 
three options: 1) withdraw all the 
money and pay the income tax;”° 2) 
roll over the account to the spouse’s 
IRA; or 3) continue to withdraw the 
monies using the same schedule 
that the owner was using prior to 
his or her death.” If the beneficiary 
is a person other than the surviving 
spouse, then the person can either 
withdraw the account and pay the 
income tax” or withdraw the money 
based upon a schedule using the 
recipient’s age and accounting for the 
number of years that the decedent 
received monies after he attained 
age 70 1/2.”° If the beneficiary is not 
a natural person and is not a quali- 
fied trust agreement, then the ben- 
eficiary can withdraw the money and 
pay the income tax” or withdraw the 
monies over a five-year period.” If 
the beneficiary is a qualified trust, 
then the beneficiary can either with- 
draw the money and pay the income 
tax”* or withdraw the monies over a 
period based upon the oldest ben- 
eficiary of the trust agreement.”’ 

Returning to the Smiths, the es- 
tate planning attorney suggests that 
Jim and Sally select each other as 
the primary beneficiary and their 
children as the contingent benefi- 
ciary of their 401k and 403b. The 
estate planning attorney explains 
that Sally, thereby, will have three 
options at Jim’s death: 1) roll over 
Jim’s 401k into her IRA; 2) continue 
to take the money out based upon 
Sally and Jim’s life expectancy un- 
til Sally dies; or 3) disclaim a por- 
tion of Jim’s 401k so that the chil- 
dren will receive it as the contingent 
beneficiaries. 

The estate planning attorney in- 
forms the Smiths that a rollover of 


Qualified retirement 
assets which are 
either owned by or 
designated to a 
nongrantor 
irrevocable trust 
have unique income 
tax issues. 


the 401k will reduce Jim’s credit 
shelter trust by $375,000. He fur- 
ther states that this will result in 
additional estate tax of $164,750 at 
the death of Sally.”* He also tells the 
Smiths that Sally will lose control 
and use of any monies that she dis- 
claims, but that the use of the dis- 
claimer will eliminate the addi- 
tional estate taxes which would be 
due. 

The Smiths responded by asking 
what will happen if they designate 
the trust as the primary beneficiary 
of their qualified retirement assets. 
Designating the trust as the primary 
beneficiary allows the complete use 
of the credit shelter trust; however, 
Jim or Sally will lose their ability 
to rollover the amount which exceeds 
the credit shelter trust and thereby 
will lose the benefit of the additional 
period of deferment of the payment 
of income tax. In this case, Jim 
would be required to continue to use 
Sally’s distribution schedule on 
$75,000,” and Sally would be re- 
quired to continue to use Jim’s dis- 
tribution schedule on $350,000.*° 

The estate planning attorney fi- 
nally recommends that the Smiths 
designate each other as the primary 
beneficiary and their trusts as the 
contingent beneficiary of their 401k 
and 403b. Designating the trust as 
the contingent beneficiary allows the 
complete use of the credit shelter 
trust by allowing Jim or Sally to dis- 
claim the portion of the 401k or 403b 


that is needed to utilize the balance 
of the credit shelter trust, if that 
result is desirable at the death of 
the first spouse. The balance of the 
401k or 403b could then be rolled 
over to either Jim or Sally’s IRA so 
that they could select a new primary 
beneficiary. 


Interplay Between Income 
Tax and Estate Tax for 
Qualified Retirement Assets 
Using Trust Agreements 

A nongrantor irrevocable trust* is 
taxed pursuant Subchapter J of the 
Internal Revenue Code. The rules 
provide a conduit method for paying 
income taxes. Trusts have a com- 
pressed tax brackets and reach the 
39.6 percent tax bracket at $7,500 
of income.* In addition, trusts are 
subject to the same capital gains tax 
rates as individuals. If the trust dis- 
tributes all of its income to the ben- 
eficiaries for the current tax year, 
then the trust receives a deduction 
equal to the distribution, and, there- 
fore, it does not pay income tax on 
that amount.* If the trust does not 
distribute all of its income to the 
beneficiaries, then the trust will pay 
the income tax on the monies.* For 
example, if the trust earns $50,000 
of income in 1999 and distributes 
100 percent to the beneficiaries, 
then the beneficiaries will pay the 
tax and the trust will pay nothing. 
If the trust only distributes $10,000 
of income to the beneficiaries and 
retains $40,000 of income, then the 
beneficiaries will pay the income tax 
on the $10,000 and the trust will pay 
income tax on the $40,000.** If the 
beneficiaries are in a lower income 
tax bracket than the 39.6 percent 
tax bracket for trusts generating in- 
come in excess of $7,500, it gener- 
ally is beneficial to distribute the 
income to them instead of paying the 
tax at the trust’s income tax bracket. 

Qualified retirement assets which 
are either owned by or designated to 
a nongrantor irrevocable trust have 
unique income tax issues. The mon- 
ies that are paid from the qualified 
retirement asset to the trust pursu- 
ant to the minimum distribution 
rules are deemed to be income for 
federal income tax purposes.** The 
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actual distribution will be allocated 
to income and principal for fiduciary 
accounting purposes. The monies 
that are distributed from the quali- 
fied retirement assets to the credit 
shelter trust in the early years will 
consist mainly of income for fidu- 
ciary income tax purposes. The mon- 
ies paid in the later years will con- 
sist mainly of principal for fiduciary 
income tax purposes. This creates 
an inherent conflict between preser- 
vation of the principal of the credit 
shelter trust and distributing mon- 
ies to the surviving spouse to reduce 
the income tax burden. 

In the event that Jim died first, 
Sally would disclaim $375,000 of 
Jim’s 401k to the credit shelter trust 
created in Jim’s trust agreement 
and Sally would also rollover the 
$350,000 balance of Jim’s 401k to 
her IRA. In the event that Sally died 
first, Jim would disclaim $375,000 
of Sally’s 403b to the credit shelter 
trust created in Sally’s trust agree- 
ment and Jim would also rollover 
the $75,000 balance of Sally’s 403b 
to his IRA. Under either situation, 
$375,000 of either Jim or Sally’s 
qualified retirement assets would 
thereby make up part of the credit 
shelter trust. 

The minimum distribution rules 
will apply if both Jim and Sally have 
attained the age of 70 1/2 at the date 
of the first to die. Assume that the 
minimum distribution that is made 
to the credit shelter trust is $50,000 
and that the qualified retirement 
assets produce $35,000 of income. 
In this situation, Jim or Sally’s trust 
would require a distribution of 
$35,000 and the trust would retain 
$15,000. For income tax purposes, 
Jim or Sally would pay the tax on 
the $35,000 and the trust would pay 
the tax on the $15,000. Therefore, 
the trust would actually retain at 
least 60.4 percent of the $15,000. As 
the years progress, a greater portion 
of the monies will be retained by the 
trust under the minimum distribu- 
tion rules. If Jim or Sally is in the 
39.6 percent income tax bracket 
there will be no difference on how 
much the children will ultimately 
receive. If Jim or Sally is in the 28 
percent income tax bracket, then the 


trust will lose 11.6 percent (i.e., 39.6 
minus 28) of the monies. 


Conclusion 

Estate planning for the use of 
qualified retirement assets poses 
many problems and, therefore, re- 
quires flexible planning for the sur- 
viving spouse. First, the estate plan- 
ning attorney must identify whether 
or not the qualified retirement as- 
sets will be used to fund the credit 
shelter trust at the death of the first 
spouse. Second, the assets must be 
correctly designated so that the sur- 
viving spouse will be able to redi- 
rect the qualified retirement assets 
without losing control and use of the 
assets. Third, the surviving spouse 
must consider the income tax impact 
should a portion of the qualified re- 
tirement assets be used to fund the 
credit shelter trust. Finally, the sur- 
viving spouse needs to determine 
whether or not their interest should 
be paramount over the interests of 
the children as the ultimate recipi- 
ents of the qualified retirement as- 
sets. 


'T.R.C. §2010. The term “unified 
credit” was changed to the applicable 
credit amount in the Taxpayer Relief 
Act of 1997 (Pub. L. 105-345). For ease 
of terminology, the author means the 
applicable credit amount when he re- 
fers to the unified credit. The unified 
credit for decedent’s dying in tax year 
1999 will shelter $650,000 of property. 
The credit is increasing and will shel- 
ter $1,000,000 of property for decedent’s 
dying in tax year 2006. 

* The term “qualified retirement as- 
sets” does not include a pension plan 
or any other plans that will terminate 
at the death of either the decedent or 
the decedent’s spouse. 

3 The term “nonqualified retirement 
assets” are defined as any asset which 
are not contained in I.R.C. §§401 
through 408. The term includes real 
estate, stocks and bonds, personal prop- 
erty, and any other assets owned by 
the decedent at the time of his death. 

* The author acknowledges that a dis- 
claimer must be exercised within nine 
months of the creation of the property 
right or within nine months of the 
death of the decedent, whichever shall 
occur first. I.R.C. §2518. This article will 
only discuss disclaimers that must be 
exercised within nine months of the 
decedent’s death. 

5 A properly drafted durable power 
of attorney will allow the attorney-in- 
fact to execute disclaimers on behalf of 
an incompetent individual. Absent a 
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durable power of attorney, a guardian 
would need to be appointed for the in- 
capacitate individual in order to execute 
a disclaimer. 

®T.R.C. §401(a)(9). 

7 T.R.C. §401(a)(9)(A) and Prop. Treas. 
Reg. §1.401(a)(9)-1(c) Question B-1. 

8 Id. 

°T.R.C. §401(a)(9)(D) and (E). 

1 T.R.C. §401(a)(9)(C). 

” Prop. Treas. Reg. §1.401(a)(9)-1(d). 

4 Prop. Treas. Reg. §1.401(a)(9)-1(b) 
Question and Answer E-1. 

5 Prop. Treas. Reg. §1.401(a)(9)-2. 

Prop. Treas. Reg. §1.401(a)(9)-1(b) 
Question and Answer E-5. 

"Prop. Treas. Reg §1.401(a)(9)- 


. §401(a)(9)(B). 

. §401(a)(9)(B)(iii). 
.C. §401(a)(9)(B)(i). 
.C. §401(a)(9)(B)(ili). 
.C. §401(a)(9)(B)(i). 
.C. §401(a)(9)(B)(ii). 

. §401(a)(9)(B)(i). 

<sl L. R. C. §401(a)(9)(B)(ii) and (iii); 
Prop. Treas. Reg. §1.401(a)(9)-1(c) 
Question and Answer D-5. 

* This is based upon an increase of 
$375,000 of Jim’s 401k which could 
have been sheltered by the credit shel- 
ter trust. This assumes figures for 1999 
and that Sally dies 10 months after Jim. 

® This is based upon $725,000 of as- 
sets (excluding the house) less a uni- 
fied credit of $650,000 for 1999. 

® This is based upon $1,000,000 of as- 
sets (excluding the house) less a uni- 
fied credit of $650,000 for 1999. 

3 Tf the trust is deemed a grantor trust 
pursuant to I.R.C. §§671-678, then the 
grantor will pay income tax on the in- 
come until the power is either released 
or terminated. 

2 TR.C. §1(e). 

8 TR.C. §651(a). 

T.R.C. §661(a). 

Jd. 

* The author acknowledges that the 
taxpayer can have a tax basis in the 
qualified retirement asset. For pur- 
poses of this article, all qualified retire- 
ment assets are subject to income tax 
and the taxpayer does not have a basis 
in the account. 
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P.A. He received his J.D. from 
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taxation from the University of 
Florida. His practice areas include tax 
and estate planning. 
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¢ Plaintiff or Defense 
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TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS | 
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13577 Feather Sound Drive 
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Clearwater, Florida 33762-5552 


HCAI: Health Care Auditors, Inc. 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 10,000 CASES FOR 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 

We are pleased to receive your calls. 


Stockbroker Fraud/ 
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@ Stockbroker Fraud / Mismanagement. 
Call us to talk over remedies available to 
your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee, Beggs & 
Lane, Pensacola, (850) 432-2451. 


Statistical Analysis and 
Computer Programming 


& Statistical Analysis and Computer 
Programming: Litigation Support includ- 
ing graphs, text, & charts; Data Mining 
with analysis; Forecasting & Modeling with 
explanation; Custom Programming using 
SAS System® and other tools. Heidi 
Markovitz, P.O. Box 310157 Miami, FL 
33231 (305) 365-0439 voice, fax (305) 
374-8494, Simplysyst@ aol.com. 
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& COPYRIGHT SEARCHES 
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SEARCH FEES: 
COMBINED SEARCH - $290 
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TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
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COPYRIGHT - $155 
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INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
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COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
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Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 
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WWwW.TRADEMARKINFO.COM 
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Toxicology 


@ Chemical Toxicologist- Univ. Pro- 
fessor with 27 years experience in chemi- 
cal injury air sampling and expert witness. 
EPA, USDA, Amer. College of Toxicology. 
Dr. R. Lipsey (888) 595-7152. 


Trust 


m= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University 
of Pennsylvania. BS economics, dual ma- 
jor: finance/economics. Registered in- 
vestment advisor. Steve Stern, CFA, 161 
Crandon Blvd., #325, Key Biscayne, FL 
33149, (305) 374-8493. 
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Lawyer Services 


Structured Settlements/ 
Lotteries 


@ Top dollar paid for insurance settle- 
ments and lottery winnings. Do you have High 
Net Worth Elder Clients? We purchase large 
life insurance policies from seniors. Heart- 
land Capital Funding, Inc., www.heartland 
lumpsum.com. (800)897-9825. 


@ Imprinted Pens, Coffee Mugs and Etc. 
Quality, Service and Price. 1-800-397- 
7249 Email: advserv @netscape.net 


OUTOFSTATE 


@ Was your client injured or arrested 
in Las Vegas? Cali Craig P. Kenny & As- 
sociates. A law firm committed to the cli- 
ent, practices primarily in the areas of 
Personal Injury, Workers Compensation, 
Medical Malpractice and Criminal De- 
fense. Experienced Trial Attorneys. Cail 
Craig toll free 1-888-275-3369 or 
CPKnASSOCS @aol.com. 


To Advertise 
in the 
Florida Bar 
Journal 
call 
David Francis 
at 


(850) 561-5687 
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Loaf of Bread, 1998: $1.31 


Imagine if you could cook up a way to protect your savings from inflation. Now you can with 


the new Series I Bond from the U.S. Treasury. It protects your investment from inflation, no matter what 


happens. 


And I Bonds are available at most financial institutions. Call for more 
information, or write I Bond Investor's Guide, Parkersburg, WV 26106-1328. 


I-800-4US BOND www.savingsbonds.gov 
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Everyone Needs a Safe Place 
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Authority on 
Florida Law 


No risk. Huge reward. 


Only Authority® from Matthew Bender, now part of the 
LEXIS Publishing™ family of products and services, delivers 
expert information in every major practice area. And for thirty 
days, you can experience the reward of complete confidence 
with no strings attached — it’s absolutely free. Available in 
print, CD-ROM and via the Internet, Authority is yours 
wherever, whenever and however you want it. To try the 
Authority library of your choice free for thirty days, contact 


your LEXIS Publishing representative or call 1-800-223-1940. 


LEXIS 


LEXIS-NEXIS » MARTINDALE-HUBBELL 
MATTHEW BENDER = MICHIE » SHEPARD’S 


LEXIS, NEXIS and Martindale-Hubbell are registered trademarks, LEXIS Publishing and MICHIE are trademarks of Reed Elsevier Properties Inc., used under license. SHEPARD'S is a registered trademark 
of SHEPARD'S Company. Matthew Bender and Authority are registered trademarks of Matthew Bender Properties Inc. © 1999 Matthew Bender & Company, Incorporated. All rights reserved. 
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